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SfGTiS  -  uonvention  for  the  amelioration  of  the  condition  of  the 
wounded  and  sick  in  Armed  Forces  in  the  field. 

GY/S  (Sea)  -  Convention  for  the  amelioration  of  the  condition  of 

the  wounded,  sic!:  and  shipwrecked  members  of  Armed  Forces  at  sea. 
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The  analyses  of  the  articles  n- 

are  fcnnd  -fa^:sTOoneC“es  cLnon  to  the  two  Convention 
^finciudefon^We  Wounded  and  Sich  Convention. 


ANALYSIS  OF 

CONVENTION  FOR  THE  AMELIORATION  OF 
THE  CONDITION  OF  THE  WOUNDED  AND 
SICK  IN  ARMED  FORCES  IN  THE  FIELD 


GWS  Art.  4 

GWS  (Sea)  Art.  5 
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GWS  ARTICLE  4 

GWS  (Sea)  ARTICLE  5 


SUBSTANCE 


Application  of  the  Convention  by  neutral  powers. 
PRESENT  TEXTS 


"Neutral  Powers  shall  apply  by  analogy  the  provisions  of 
the  present  Convention  to  the  wounded  and  sick,  and  to  members 
of  the  medical  personnel  and  to  chaplains  of  the  armed  forces 
of  the  Parties  to  the  conflict,  received  or  interned  in  their 
territory,  as  well  as  to  dead  persons  found."  (GWS  Art.  4) 


"Neutral  Powers  shall  apply  by  analogy  the  provisions  of 
the  present  Convention  to  the  wounded,  sick  and  shipwrecked, 
and  to  members  of  the  medical  personnel  and  to  chaplains  of 
the  aimed  forces  of  the  Parties  to  the  confLict  received  or 
interned  in  their  territory,  as  well  as  to  dead  persons  found." 
(GWS  sea  Art.  5) 

PREVIOUS  TEXTS 


Article  15  Hague  Convention  1907 
on  Rights  &  Duties  Neutral  Powers  in  Land  War 

"The  Geneva  Convention  applies  to  sick  and  rounded  interned 
in  neutral  territory." 

BACKGROUND 


The  Article  is  a  general  declaration  of  the  dities  of  neutral 
powers  for  situations  not  specifically  covered  by  those  articles  in 
which  the  duties  of  neutral  powers  in  certain  well-defined  cases  are 
clearly  stated.  By  analogy,  it  sets  forth  the  procedures  which 
neutral  powers  will  follow  within  their  own  territory  in  dealing  with 
medical  personnel  and  chaplains  on  the  one  hand,  and  the  sick,  wounded, 
and  shipwrecked  on  the  other. 

As  regards  the  medical  and  religious  personnel,  the  neutral 
power  will  be  guided  by  the  regulations  -which  decide  their  treatment 
if  they  fall  into  enemy  hands.  These  regulations  stipulate  that  the 
permanent  military  medical  personnel  and  the  personnel  of  the  national 
relief  societies  and  neutral  societies  shall  not  be  prisoners  of  war. 
The  neutral  power  will  therefore  not  retain  them,  but  will  send  them 
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GWS  Art .  4 

GWS  (Sea)  Art.  5 


back  to  the  belligerent  in  whose  service  they  are.  As  regards 
the  equipment  and  various  articles  which  may  be  in  their  possession, 
they  may  all  take  with  them  their  clothing,  personal  articles, 
valuables,  and  instruments.  Moreover,  as  the  personal  property 
of  relief  societies  which  are  admitted  to  the  privileges  of  the 
Convention  is  regarded  as  private  property,  the  members  of  these 
societies  who  are  in  the  service  of  a  belligerent  and  enter  a 
neutral  territory  can  take  with  them,  on  their  return  to  their 
country  of  origin,  their  vehicles,  rolling  stock,  and  other  material 
which  they  had  with  them  on  their  arrival. 

As  regards  military  personnel  temporarily  used  by  the  medical 
service,  i.e.  personnel  who  have  received  special  training  as 
stretcher-bearers  or  medical  orderlies,  but  who  exercise  these 
functions  only  in  case  of  need  while  the  rest  of  the  time  they  are 
part  of  the  combatant  troops,  the  neutral  power  is  required  by 
analogy  to  intern  them  since  such  personnel  become  prisoners  -of 
war  if  they  fall  into  eneny  hands. 

As  for  the  wounded,  sick,  and  shipwrecked  who  may  reach  the 
territory  of  a  neutral  power,  the  neutral  power  concerned  will 
by  analogy  follow  the  procedure  of  interning  persons  entering  the 
neutral  territory  by  a  land  frontier.  Likewise,  a  neutral  power 
will  retain  the  wounded,  sick,  and  shipwrecked  collected  by  a 
neutral  war  vessel  or  by  a  neutral  military  aircraft  in  order  to 
insure  that  they  can  take  no  further  part  in  operations  of  war. 


GWS  -  Art.  5 


BACKGROUND 

This  is  a  general  provision  covering  the  period  of  internment  of 
protected  persons  until  such  time  as  repatriation  is  effected.  It 
specifically  applies  the  provisions  of  the  present  convention  to  all 
protected,  persons  during  this  period  of  custody  by  the  enemy.  Previous 
conventions  implied  such  application  but  did  not  state  so  specifically. 
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GWS  ARTICLE  12 

GWS  (Sea) ARTICLE  12 


SUBSTANCE 


Defines  the  protection  and  care  to  viiich  the  wounded  and  sick 
are  entitled.  Enumerates  and  expressly  prohibits  some  of  the  most 
serious  offenses  of  viiich  a  belligerent  might  be  guilty  toward  the 
wounded  and  sick  in  its  power.  In  the  Sea  Convention  also  embodies 
a  definition  of  the  term  "shipwreck"  to  mean  shipwreck  from  any 
cause,  including  forced  landings  at  sea  by  or  from  aircraft. 

PRESENT  TEXTS 


"Members  of  the  armed  forces  and  other  persons  mentioned 
in  the  following  Article,  who  are  wounded  or  sick,  shall  be 
respected  and  protected  in  all  circumstances. 

"They  shall  be  treated  humanely  and  cared  for  by  the 
Party  to  the  conflict  in  whose  power  they  may  be,  without 
any  adverse  distinction  founded  on  seoc,  race,  nationality, 
religion,  political  opinions,  or  any  other  similar  criteria. 
Any  attempts  upon  their  lives,  or  violence  to  their  persons, 
shall  be  strictly  prohibited;  in  particular,  they  shall  not 
be  murdered  or  exterminated,  subjected  to  torture  or  to 
biological  experiments;  they  shall  not  wilfully  be  left 
without  medical  assistance  and  care,  nor  shall  conditions 
exposing  them  to  contagion  or  infection  be  created. 

"Only  urgent  medical  reasons  will  authorize  priority 
in  the  order  of  treatment  to  be  administered. 

"Women  shall  be  treated  with  all  consideration  due  to 
their  sex. 

"The  Party  to  the  conflict  which  is  compelled  to  abandon 
wounded  or  sick  to  the  enemy  shall,  as  far  as  military 
considerations  permit,  leave  with  them  a  part  of  its  medical 
personnel  and  material  to  assist  in  their  care."  (GWS  Art.  12) 


lfMembers  of  the  armed  forces  and  other  persons  mentioned 
in  the  following  Article,  who  are  at  sea  and  who  are  wounded, 
sick  or  shipwrecked,  shall  be  respected  and  protected  in  all 
circumstances,  it  being  understood  that  the  term  "shipwreck" 
means  shipwreck  from  any  cause  and  includes  forced  landings 
at  sea  by  or  from  aircraft. 
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"Such  persons  shall  be  treated  humanely  and  cared  for  by 
the  Parties  to  the  conflict  in  whose  power  they  may  be,  without 
any  adverse  distinction  founded  on  sex,  race,  nationality, 
religion,  political  opinions,  or  any  other  similar  criteria. 

Any  attempts  upon  their  lives,  or  violence  to  their  persons, 
shall  be  strictly  prohibited;  in  particular,  they  shall  not  be 
murdered  or  exterminated,  subjected  to  torture  or  to  biological 
experiments;  they  shall  not  wilfully  be  left  without  medical 
assistance  and  care,  nor  shall  conditions  exposing  them  to 
contagion  or  infection  be  created. 

"Only  urgent  medical  reasons  will  authorize  priority  in 
the  order  of  treatment  to  be  administered. 

"Women  shall  be  treated  with  all  consideration  due  to 
their  sex."  (GWS  sea  Art.  12) 

PREVIOUS  TEXTS 

Article  1  GWS  1929 

"Officers  and  soldiers  and  other  persons  officially 
attached  to  the  armed  forces  who  are  wounded  or  sick  shall  be 
respected  and  protected  in  all  circumstances;  they  shall  be 
treated  with  humanity  and  cared  for  medically,  without 
distinction  of  nationality,  by  the  belligerent  in  whose 
power  they  may  be. 

"Nevertheless,  the  belligerent  who  is  compelled  to  abandon 
wounded  or  sick  to  the  enemy,  shall ,  as  far  as  military 
exigencies  permit,  leave  with  them  a  portion  of  his  medical 
personnel  and  material  to  help  with  their  treatment." 

Article  11  GWS  sea  1907 


"Sailors  and  soldiers  oh  board,  when  sick  or  wounded, 
as  well  as  other  persons  officially  attached  to  fleets  or 
armies,  whatever  their  nationality,  shall  be  respected  and 
tended  by  the  captors. " 

BACKGROUND 


In  this  Arti^xe  an  attempt  has  been  made  to  define  more  accurately 
the  manner  in  which  the  wounded  and  sick  are  to  be  treated  and  cared 
for  by  the  parties  to  the  conflict  in  order  to  avoid  some  of  the 
unfortunate  experiences  of  the  last  war.  The  Article  explicitly 
prohibits  any  differential  treatment  on  the  basis  of  sex,  race, 
nationality,  religion,  political  opinions,  or  any  other  similar 
criteria.  Only  urgent  medical  reasons  authorizes  priority  in  the 
order  of  treatment  to  be  administered.  It  is  intended  thereby  to 


12-2 


GWS  Art.  12 

G SYS  (Sea)  Art.  12 


insure  that  all  vrounded  and  sick  whether  friend  or  foe,  shall  be 
treated  on  a  footing  of  perfect  equality  as  regards  the  protection, 
respect,  and  care  to  which  they  are  entitled.  The  new  provisions 
also  enumerate  and  expressly  prohibit  the  following  serious  offense 
against  the  wounded  and  sick  in  the  power  of  a  belligerent;  attempts 
on  their  lives  or  violence  to  their  persons,  murder  or  extermination, 
subjection  to  torture  or  to  biological  experiments,  deliberate 
abandonment  without  medical  care,  or  exposure  to  risk  of  contagion 
or  infection  created  for  that  purpose.  The  Article  also  provides 
that  women  shall  be  treated  with  all  consideration  due  to  their  sex. 
This  is  in  addition  to  the  other  safeguards  embodied  in  the  Article, 
to  the  benefits  of  which  women  are  entitled  equally  with  men. 

Ihe  Article  retains  the  provision  of  the  1929  convention  that 
a  party  to  a  conflict  which  is  compelled  to  abandon  wounded  or  sick 
to  the  enemy  must,  as  far  as  military  considerations  permit,  leave 
with  them  a  pant  of  its  medical  personnel  and  material  to  assist  in 
their  care.  Although  the  provision  is  qualified  by  the  reservation 
"as  far  as  military  considerations  permit",  it  represents  neverthe¬ 
less  a  clear  moral  obligation  which  the  responsible  authority  cannot 
evade  except  in  cases  of  urgent  necessity.  It  should  be  noted, 
moreover,  that  the  provision  is  in  no  way  bound  up  with  the  obligation 
imposed  upon  the  parties  to  the  conflict  to  care  for  the  wounded. 

There  is  no  exception  to  this  obligation.  A  belligerent  can  never 
refuse  to  care  for  enemy  wounded  he  has  picked  up  on  the  pretext 
that  his  adversary  has  abandoned  them  without  medical  personnel 
and  equipment . 
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SUBSTANCE 


) 


Defines  the  different  categories  of  persons 
wounded,  shall  be  entitled  to  the  benefit  of  the 
Extends  the  protection  to  all  persons  who  in  the 
falling  into  the  enemy's  hands,  would  be  treated 


who,  if  sick  or 
Convention, 
event  of  their 
as  prisoners  of  war. 


PRESENT  TEXT 


"The  present  Convention  shall  apply  to  the  wounded  and 
sick  (and  shipwrecked  at  sea)  belonging  to  the  following 
categories: 

(1)  Members  of  the  armed  forces  of  a  Party  to  the  conflict, 
as  well  as  members  of  militias  or  volunteer  corps 
forming  part  of  such  armed  forces. 

(2)  Members  of  other  militias  and  manbers  of  other  volunteer 
corns,  including  those  of  organized  resistance  movements, 
belonging  to  a  Party  to  the  conflict  and  operating  in 

or  outside  their  own  territory,  even  if  this  territory 
is  occupied,  nrovided  that  such  militias  or  volunteer 
corps,  including  such  organized  resistance  movements, 
fulfill  the  following  conditions: 

(a)  that  of  being  commanded  by  a  person  responsible  for 
his  subordinates; 


(b)  that  of  having  a  fixed  distinctive  sign  recognizable 
at  a  distance; 


(c)  that  of  carring  arms  openly; 

(d)  that  of  conducting  their  operations  in  accordance 
with  the  laws  and  customs  of  war. 

(3)  Members  of  regular  armed  forces  who  profess  allegiance 
to  a  Government  or  an  authority  not  recognized  by  the 
Detaining  Power. 

(4)  Persons  who  accomoany  the  armed  forces  without  actually 
being  members  thereof,  such  as  civilian  manbers  of 
military  aircraft  crews,  war  correspondents,  supply 
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contractors,  members  of  labour  units  or  of  services 
responsible  for  the  welfare  of  the  armed  forces, 
provided  that  they  have  received  authorization  from 
the  aimed  forces  which  they  accompany. 

(5)  Members  of  crews,  including  masters,  pilots  and 
apprentices,  of  the  merchant  marine  and  the  crews 

of  civil  aircraft  of  the  Parties  to  the  conflict,  who 
do  not  benefit  by  more  favourable  treatment  under 
any  other  provisions  in  international  law. 

(6)  Inhabitants  of  a  non-occupied  territory  who,  on  the 
approach  of  the  enemy,  spontaneously  take  up  arms 

to  resist  the  invading  forces,  without  having  had 
time  to  form  themselves  into  regular  armed  units, 
provided  they  carry  arms  openly  and  respect  the  laws 
and  customs  of  war." 

PREVIOUS  TEXTS 

None. 


BACKGROUND 


The  1929  GWS  and  1907  Hague  conventions  applied  only  to  members 
of  the  armed  forces  and  to  other  persons  officially  attached  to 
them.  The  new  Convention  extends  the  field  of  application  to  other 
categories  of  persons.  Members  of  militias  and  corps  of  volunteers, 
including  those  of  organized  resistance  movements  not  forming  part  of 
the  armed  forces  of  a  party  to  the  conflict  are  one  of  the  new 
groups  protected,  provided  certain  conditions  are  fulfilled.  It 
is  defined  that  these  corps  and  militias  may  legally  operate  in 
or  outside  their  own  territory  even  if  it  is  occupied.  This  is 
an  important  innovation  which  has  become  necessary  as  a  result  of 
the  experience  of  World  War  II. 

Other  categories  covered  and  not  before  included  in  conventional 
international  law  are  (l)  members  of  regular  forces  who  profess 
allegiance  to  a  government  not  recognized  by  the  detaining  power, 
and  (2)  members  of  crews  of  merchant  marine  and  civil  aircraft 
v/ho  do  not  benefit  by  more  favorable  treatment  under  any  other 
provisions  of  international  law. 

Article  13  has  its  origin  and  real  significance  in  the  POW 
Convention  wherein  the  enumerated  categories  determine  whether  or 
not  an  individual  has  the  status  of  a  prisoner  of  war.  The 


j 
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enumeration  in  Article  13  does  not  by  any  means  have  the  same 
significance.  In  virtue  of  a  humanitarian  principle,  universally 
recognized  in  international  law,  of  which  the  Geneva  Conventions 
are  merely  the  practical  expression,  any  wounded  or  sick  person, 
even  a  criminal,  is  entitled  to  respect  and  humane  treatment  and 
the  care  which  his  condition  requires.  Article  13  cannot  therefore 
in  any  way  entitle  a  belligerent  to  refrain  from  respecting  a  wounded 
person,  or  to  deny  him  the  requisite  treatment,  even  where  he  does 
not  belong  to  one  of  the  categories  specified  in  the  Article. 

Any  wounded  person,  whoever  he  may  be,  must  be  treated  by  the 
enemy  in  accordance  with  the  Geneva  Convention.  However,  since 
Article  14  stipulates  that  wounded  and  sick  who  fall  into  enemy 
hands  are  to  be  prisoners  of  war,  the  wounded  and  sick  conventions 
have  been  drafted  to  conform  with  the  POW  Convention. 


GWS  -  Art.  li* 
GWS  S«a  -  Art.  16 


Article  llj.  GWS 
Article  16,  OtfS  Sea 

SUBSTANCE 

Provides  for  prisoner  of  war  status  and  the  application  of  the  QFW  convention 
for  wounded,  sick  and  shipwrecked  who  fall  into  eneny  hands. 

PRESENT  TEXT 

Article  1U 

Subject  to  the  provisions  of  Article  12,  the  wounded  and  sick  of  a 
belligerent  who  fall  into  eneny  hands  shall  be  prisoners  of  war,  and  the 
provisions  of  international  law  concerning  prisoners  of  war  shall  apply  to 
them. 


Article  16 

Subject  to  the  provisions  of  Article  12,  the  wounded,  sick  and  ship¬ 
wrecked  of  a  belligerent  who  fall  into  eneay  hands  shall  be  prisoners  of  war, 
and  the  provisions  of  international  law  concerning  prisoners  of  war  shall  apply 
to  them.  The  captor  may  decide,  according  to  circumstances,  whether  it  is 
expedient  to  hold  them,  or  to  convey  them  to  a  port  in  the  captor’s  own  country, 
to  a  neutral  part  or  even  to  a  port  in  eneny  territory.  In  the  last  case, 
prisoners  of  war  thus  returned  to  their  home  country  may  not  serve  for  the 
duration  of  the  wan*. 

PREVIOUS  TEIT 

Article  lli  of  the  1907  Hague  Convention 

The  shipwrecked,  wounded  or  sick  of  one  of  the  belligerents  who  fall 
into  the  power  of  the  other  belligerent  are  prisoners  of  war.  The  captor  must 
decide,  according  to  circumstances,  whether  to  keep  them,  send  them  to  a  port 
of  his  own  country,  to  a  neutral  port,  or  even  to  an  enemy  pert.  In  this  last 
case,  prisoners  thus  repatriated  cannot  serve  again  while  the  war  lasts. 

Article  9  of  the  1899  Hague  Convention  (HI) 

The  shipwrecked,  wounded,  or  sick  of  one  of  the  belligerents  who  fall 
into  the  hands  of  the  other  are  prisoners  of  war.  The  captor  must  decide, 
according  to  circumstances,  if  it  is  beBt  to  keep  them,  or  send  them  to  a  port 
of  his  own  country,  to  a  neutral  port  or  even  to  a  hostile  part.  In  the  last 
case,  prisoners  thus  repatriated  cannot  serve  as  long  as  the  war  lasts. 


lii  and  16  -  1 


GWS  -  Art.  1U 
GVE  Sea  —  Art.  16 


Article  lU,  (MS 
Article  16,  GWS~Sea 

Art.  2  para.  1  of  the  Red  Cross  Convention  of  1929 


Subject  to  the  care  that  must  be  taken  of  them  under  the  preceding 
Article,  the  wounded  and  sick  of  an  army  who  fall  into  the  power  of  the  other 
belligerent  shall  become  prisoners  of  war,  and  the  general  rules  of  inter¬ 
national  law  in  respect  to  prisoners  of  war  shall  become  applicable  to  them. 

BACKGROUND 

Arts.  Ill  GWS  and  16  GWS  Sea  are  a  rephrasing  of  the  established  principle 
of  international  law  contained  in  Art.  2.1  of  the  Red  Cross  Convention  of 
1929,  as  well  as  Art.  lit  of  the  1907  Hague  (X)  Convention  and  Art.  9  of  the 
1899  Hague  (ill)  Convention.  Both  articles  include  the  additional  safeguard 
that  the  treatment  of  these  persons  shall  be  subject  to  the  provisions  of 
Art.  12.  There  was  apparently  no  thought,  by  the  language  of  this  Article,  of 
establishing  standards  for  the  treatment  of  a  party’s  own  personnel  by  that 
party  itself. 


Hi  and  16  -  2 


GWS  -  Art.  15 


Article  15,  GWS 

SUBSTANCE 

Requires  Parties  to  search  for  and  remove  casualties  after  each 
engagement .  and  to  protect  from  ill-treatment.  Permits  conclusion  of 
local  arrangements  for  removal  and  exchange  of  wounded  and  sick  from 
besieged  areas. 

PRESENT  TEXT 

At  all  times,  and  particularly  after  an  engagement.  Parties  to  the 
conflict  shall,  without  delay,  take  all  possible  measures  to  search  for 
and  collect  the  wounded  and  sick,  to  protect  them  against  pillage  and 
ill-treatment,  to  ensure  their  adequate  care,  and  to  search  for  the  dead 
and  prevent  their  being  despoiled. 

Whenever  circumstances  permit,  an  armistice  or  a  suspension  of  fire 
shall  be  arranged,  or  local  arrangements  made,  to  permit  the  removal, 
exchange  and  transport  of  the  wounded  left  on  the  battlefield. 

likewise,  local  arrangements  may  be  concluded  between  Parties  to 
the  conflict  for  the  removal  or  exchange  of  wounded  and  3ick  from  a 
besieged  or  encircled  area,  and  for  the  passage  of  medical  and  religious 
personnel  and  equipment  on  their  way  to  that  area. 

PREVIOUS  TEXT 


Article  3  of  the  Red  Cross  Convention  of  1929 

After  every  engagement,  the  belligerent  who  remains  in  possession 
of  the  field  of  battle  shall  take  measures  to  search  for  the  wounded  and 
the  dead  and  protect  them  from  robbery  and  ill-treatment. 

A  local  armistice  or  cessation  of  fire  to  enable  the  removal 
of  wounded  left  between  the  lines  shall  be  arranged  whenever  circuostances 
permit. 

BACKGROUND 

Paragraphs  1  and  3  of  Art.  15  are  identical  in  substance  with 
Art.  18  of  GWS  Sea,  adapted  to  land  as  contrasted  to  naval  warfare. 

It  rewords  the  general  principle  embodied  in  Art.  3  of  the  1929 
Convention,  as  well  as  Art.  16  par.  1  of  the  1907  Hague  (I)  Convention, 


15-1 


GWS  -  Art.  15 


Article  l$t  GWS 


making  the  obligation  more  definite  by  spelling  out  that  the  wounded 
and  sick  have  to  be  collected.  The  last  paragraph,  as  that  of  Art.  18 
GWS  Sea,  is  new  and  based  on  WW  II  experience,  which  showed  the  value 
of  local  cease  fire  arrangements  and  arrangements  for  removal  and 
exchange  of  wounded  and  sick. 


15-2 


GWS  -  Art.  16 
GWS  Sea  -  Art.  19 


Article  16,  GWS 
Article  19,  GWS  Sea 


SUBSTANCE 


Requires  a  party  as  soon  as  possible  to  record  and  forward  — 
through  its  POT  Identification  Bureau,  the  Protecting  Power  and  the 
Central  POW  Agency  —  to  the  adversary,  specified  available  infor¬ 
mation  to  establish  identity,  physical  condition  or  cause  of  death 
of  wounded,  sick,  ship-wrecked  and  dead. 

Requires  forwarding  of  personal  effects  of  dead. 

PRESENT  TEXT 


Article  16 

Parties  to  the  conflict  shall  record  as  soon  as  possible, 
in  respect  of  each  wounded,  sick  or  dead  person  of  the  adverse  Party 
falling  into  their  hands,  any  oarticulars  which  may  assist  in  his 
identification. 

These  records  should  if  possible  include: 

(a)  designation  of  the  Power  on  which  he  depends; 

(b)  army,  regimental,  personal  or  serial  number; 

(c)  surname; 

(d)  first  name  or  names; 

(e)  date  of  birth; 

(f)  any  other  particulars  shown  on  his  identity  card 
or  disc; 

(g)  date  and  place  of  capture  or  death; 

(h)  particulars  concerning  wounds  or  illness,  or 
cause  of  death. 

As  soon  as  possible  the  above  mentioned  information  shall 
be  forwarded  to  the  Information  Eureau  described  in  Article  122  of  the 
Geneva  Convention  relative  to  the  Treatment  of  Prisoners  of  War  of 
August  12,  19U9,  which  shall  transmit  this  information  to  the  Power 
on  which  these  persons  depend  through  the  intermediary  of  the  Pro¬ 
tecting  Power  and  of  the  Central).  Prisoners  of  War  Agency. 

Parties  to  the  conflict  shall  prepare  and  forward  to  each 
other  through  the  same  bureau,  certificates  of  death  or  duly  authenti¬ 
cated  lists  of  the  dead.  They  shall  likewise  collect  and  forward 
through  the  same  bureau  one  half  of  a  double  identity  disc,  last  wills 
or  other  documents  of  importance  to  the  next  of  kin,  money  and  in 
general  all  articles  of  an  intrinsic  or  sentimental  value,  which  are 


16  and  19-1 


GW5  -  Art.  16 
GWS  Sea  -  Art.  1? 


Article  16,  GWS 
Article  19,  GWS  Sea 

found  on  the  dead.  These  articles,  together  with  unidentified  articles, 
shall  be  sent  in  sealed  packets,  accompanied  by  statements  giving  all 
particulars  necessary  for  the  identification  of  the  deceased  owners, 
as  well  as  by  a  complete  list  of  the  contents  of  the  parcel. 

Article  19 

The  Parties  to  the  conflict  shall  record  as  soon  as  possible, 
in  respect  of  each  shipwrecked,  wounded,  sick  or  dead  person  of  the 
adverse  Party  falling  into  their  hands,  any  particulars  which  may 
assist  in  his  identification.  These  records  should  if  possible  include: 

(a)  designation  of  the  Power  on  which  he  depends; 

(b)  army,  regimental,  personal  or  serial  number; 

(c)  surname; 

(d)  first  name  or  names; 

(e)  date  of  birth; 

(f)  any  other  particulars  shown  on  his  identity  card 
or  disc; 

(g)  date  and  place  of  capture  or  death; 

(h)  particulars  concerning  wounds  or  illness,  or 
cause  of  death. 

As  soon  as  possible  the  above-mentioned  information  shall 
be  forwarded  to  the  information  bureau  described  in  Article  122  of 
the  Geneva  Convention  relative  to  the  Treatment  of  Prisoners  of  War 
of  August  12,  19U9,  which  shall  transmit  this  information  to  the 
Power  on  which  these  persons  depend  through  the  intermediary  of  the 
Protecting  Power  and  of  the  Central  Prisoners  of  War  Agency. 

Parties  to  the  conflict  shall  prepare  and  forward  to  each 
other  through  the  same  bureau,  certificates  of  death  or  duly  authenti¬ 
cated  lists  of  the  dead.  They  shall  likewise  collect  and  forward 
through  the  same  bureau  one  half  of  the  double  identity  disc,  or  the 
identity  disc  itself  if  it  is  a  single  disc,  last  wills  or  other  docu¬ 
ments  of  importance  to  the  next  of  kin,  money  and  in  general  all 
articles  of  an  intrinsic  or  sentimemtal  value,  which  are  feund  on  the 
dead.  These  articles,  together  with  unidentified  articles,  shall  be 
sent  in  sealed  packets,  accompanied  by  statements  giving  all  particu¬ 
lars  necessary  for  the  identification  of  the  deceased  owners,  as  well 
as  by  a  complete  list  of  the  contents  of  the  parcel. 


16  and  19-2 


GWS  -  Art.  16 
GWS  Sea  -  Art.  19 


Article  16,  GWS 
Article  19 1  GWS  Sea 


PREVIOUS  TEXT 


Article  17  of  the  1907  Hague  Convention 

Each  belligerent  shall  send,  as  early  as  possible,  to  the 
authorities  of  their  country,  navy  or  army  the  military  marks  or 
documents  of  identity  found  on  the  dead  and  the  description  of  the 
sick  and  wounded  picked  up  by  him.  The  belligerents  shall  keep  each 
other  informed  as  to  the  interments  and  transfers  as  well  as  to  the 
admissions  into  hospitals  and  deaths  which  have  occurred  among  the 
sick  and  wounded  in  their  hands.  They  shall  collect  all  the  objects 
of  personal  use,  valuables,  letters,  etc.,  which  are  found  in  the 
captured  ships,  or  which  have  been  left  by  the  sick  and  wounded  who 
died  in  hospitals,  in  order  to  have  them  forwarded  to  the  persons 
concerned  by  the  authorities  of  their  own  country. 

Article  U,  paragraphs  1-3,  Red  Cross  Convention  of  1929 

Belligerents  shall  mutually  forward  to  each  other  as  soon 
as  possible  the  names  of  the  wounded,  sick  and  dead  taken  in  charge 
or  discovered  by  them,  as  well  as  all  indications  which  may  serve 
for  their  identification.  They  shall  draw  up  and  forward  to  each 
other  death  certificates.  They  shall  collect  and  likewise  forward 
to  each  other  all  objects  of  personal  use  found  on  the  field  of 
battle  or  on  the  dead,  especially  one-half  of  their  identity  plaque, 
the  other  half  remaining  attached  to  the  body. 

BACKGROUND 

Articles  16  GWS  and  19  GWS,  Sea  spell  out  in  derail  what  informa¬ 
tion  concerning  the  wounded,  sick  and  dead  should  be  forwarded,  all 
designed  to  facilitate  identification  to  the  other  Party.  It  also 
provides  for  the  use  of  the  Prisoner  of  War  .Information  Bureau,  the 
Protecting  Power,  and  the  Central  Prisoners  of  War  Agency,  to  expedite 
forwarding  of  all  available  information. 


16  and  19-3 


GWS  -  Art.  17 
GW5  Sea  -  Art.  20 


Article  17.  GWS 
Article  20.  GWS  Sea 

SUBSTANCE 

Requires  parties  to  verify  fact  of  death  by  careful  examination 
prior  to  burial  and  to  establish  identity  to  enable  a  report  to  be 
made. 

PRESENT  TEXT 
Article  17 

Parties  to  the  conflict  shall  ensure  that  burial  or  cremation 
of  the  dead,  carried  out  individually  as  far  as  circumstances  permit,  is 
preceded  by  a  careful  examination,  if  possible  by  a  medical  examination, 
of  the  bodies,  with  a  view  to  confirming  death,  establishing  identity 
and  enabling  a  report  to  be  made.  One  half  of  the  double  identity  disc, 
or  the  identity  disc  itself  if  it  is  a  single  disc,  should  remain  on  the 
body. 


Bodies  shall  not  be  cremated  except  for  imperative  reasons 
of  hygiene  or  for  motives  based  on  the  religion  of  the  deceased.  In 
case  of  cremation,  the  circumstances  and  reasons  for  cremation  shall  be 
stated  in  detail  in  the  death  certificate  or  on  the  authenticated  list 
of  the  dead. 

They  shall  further  ensure  that  the  dead  are  honourably  interred, 
if  possible  according  to  the  rites  of  the  religion  to  which  they  belonged, 
that  their  graves  are  respected,  grouped  if  possible  according  to  the 
nationality  of  the  deceased,  properly  maintained  and  marked  so  that  they 
may  always  be  found.  For  this  purpose,  they  shall  organize  at  the 
conmenceaent  of  hostilities  an  Official  Graves  Registration  Service,  to 
allow  subsequent  exhumations  and  to  ensure  the  identification  of  bodies, 
whatever  the  site  of  the  graves,  and  the  possible  transportation  to  the 
home  country.  These  provisions  shall  likewise  apply  to  the  ashes,  which 
shall  be  kept  by  the  Graves  Registration  Service  until  proper  disposal 
thereof  in  accordance  with  the  wishes  of  the  home  country. 

As  soon  as  circumstances  permit,  and  at  latest  at  the  end  of 
hostilities,  these  Services  shall  exchange,  through  the  Information  Bureau 
mentioned  in  the  second  paragraph  of  Article  16,  lists  showing  the  exact 
location  and  markings  of  the  graves,  together  with  particulars  of  the 
dead  interred  therein. 

Article  20 

Parties  to  the  conflict  shall  ensure  that  burial  at  sea  of  the 
dead,  carried  out  individually  aB  far  as  circumstances  permit,  is  preceded 


17  and  20  -  1 


GWS  -  Art.  17 
GWS  Sea  -  Art.  20 


Article  17,  GWS 
Article  20,  GWS  Sea 

by  &  careful  examination,  if  possible  by  a  medical  examination,  of  the 
bodies,  with  a  view  to  confirming  death,  establishing  identity  and 
enabling  a  report  to  be  made.  Where  a  double  identity  disc  is  used, 
one  half  of  the  disc  should  remain  on  the  body. 

If  dead  persons  are  landed,  the  provisions  of  the  Geneva 
Convention  for  the  Amelioration  of  the  Condition  of  the  Wounded  and 
Sick  in  Armed  Forces  in  the  Field  of  August  12,  1949,  shall  be  applicable. 

PREVIOUS  TEXT 

GWS 


Article  3,  GWS  1906: 

"He  will  see  that  a  careful  examination  is  made  of  the  bodies 
of  the  dead  prior  to  their  interment  or  incineration. " 

Article  4,  GWS  1929: 

"They  shall  see  that  a  careful  examination,  if  possible, 
medical,  is  made  of  the  bodies  of  the  dead  prior  to  their  interment  or 
cremation,  with  a  view  to  verifying  their  death,  establishing  their 
identity,  and  in  order  to  be  able  to  furnish  a  report  thereon. 

"They  shall  further  see  that  they  are  honorably  buried  and 
that  the  graves  are  treated  with  respect  and  may  always  be  found  again. 

"For  this  purpose,  and  at  the  outbreak  of  hostilities,  they 
shall  officially  organize  a  service  6f  graves  in  order  to  render  any  later 
exhumation  possible  and  to  make  certain  of  the  identity  of  bodies  even 
though  they  may  have  been  moved  fro*  grave  to  grave. 

"Upon  termination  of  hostilities,  they  shall  exchange  lists 
of  graves  and  of  dead  buried  in  their  cemeteries  and  elsewhere." 

GWS  Sgu. 


Article  16,  Hague  Convention  1907: 

"They  shall  see  that  burial,  whether  by  land  or  sea,  or 
cremation  of  the  dead  shall  be  preceded  by  a  careful  examination  of  the 
corpse." 


17  and  20  -  2 


GWS  -  Art.  17 
GWS  Sea  -  Art.  20 


Article  17.  &S 
Article  20,  GWS  Sea 


BACKGROUND 

In  connection  with  the  handling  of  the  dead,  new  provisions  have 
been  included.  Burial  or  cremation  shall,  as  far  as  possible,  be  carried 
out  individually  and  not  collectively.  Bodies  shall  not  be  cremated, 
except  for  imperative  reasons  of  hygiene  or  for  motives  baaed  on  the 
religion  of  the  deceased. 


17  and  20  -  3 


GWS  -  Art.  18 


Article  18,  GWS 


SUBSTANCE 

Permits  appeal  by  military  authorities  to  local  inhabitants  to 
collect  and  care  for  the  wounded  and  sick.  Permits  special  protection 
and  facilities  to  be  granted  to  persons  who  hare  responded  to  such  an 
appeal. 

PRESENT  TEXT 

The  military  authorities  may  appeal  to  the  charity  of  the  inhabitants 
voluntarily  to  collect  and  care  for,  under  their  direction,  the  wounded 
and  sick,  granting  persons  who  have  responded  to  this  appeal  the  necessary 
protection  and  facilities.  Should  the  adverse  Party  take  or  retake  control 
of  the  area,  he  shall  likewise  grant  these  persons  the  same  protection 
and  the  same  facilities. 

The  military  authorities  shall  permit  the  inhabitants  and  relief 
societies,  even  in  invaded  or  occupied  areas,  spontaneously  to  collect 
and  care  for  wounded  or  sick  of  whatever  nationality.  The  civilian 
population  shall  respect  these  wounded  and  sick,  and  in  particular  abstain 
from  offering  them  violence. 

No  one  may  ever  be  molested  or  convicted  for  having  nursed  the 
wounded  or  sick. 

The  provisions  of  the  present  Article  do  not  relieve  the  occupying 
Power  of  its  obligation  to  give  both  physical  and  moral  care  to  the 
wounded  and  sick. 

PREVIOUS  TEXT 

Article  5  of  the  Red  Cross  Convention  of  1929 

The  military  authorities  may  make  an  appeal  to  the  charitable 
zeal  of  the  inhabitants  to  receive  and,  under  its  supervision  to  care  for, 
the  wounded  or  sick  of  the  armies,  granting  persons  responding  to  such 
appeals  special  protection  and  certain  facilities. 

BACKGROUND 

Art.  18  is  the  counterpart  to  GWS  Sea  Art.  21.  Art.  18  introduces 
a  new  principle  by  imposing  an  obligation  on  the  Parties  to  permit  the 
inhabitants  and  relief  societies  of  occupied  areas  to  care  for  the  sick 
ajxi  wounded.  It  also  provides  that  the  present  Article  does  not  relieve 
the  occupying  power  of  its  obligation  towards  the  wounded  and  sick. 


18-1 


GWS  -  Art.  19 


Article  19.  GWS 


SUBSTANCE 


Provides  that  the  parties  to  the  conflict  are  bound  to  respect 
and  protect  medical  treatment  facilities  from  attack ,  and  in  the  event 
of  falling  into  the  hands  of  the  adverse  Party,  personnel  engaged  in 
care  of  patients  shall  continue  such  duties  as  long  as  capturing  power 
does  not  provide  such  service.  Requires  parties  to  insure  that  the 
location  of  such  facilities  are  removed  from  military  objectives. 

PRESENT  TEXT 


Fixed  establishments  and  mobile  medical  units  of  the  Medical  Service 
may  in  no  circumstances  be  attacked,  but  shall  at  all  times  be  respected 
and  protected  by  the  Parties  to  the  conflict.  Should  they  fall  into  the 
hands  of  the  adverse  Party,  their  personnel  shall  be  free  to  pursue  their 
duties,  as  long  as  the  capturing  Power  has  not  itself  ensured  the  necessary 
care  of  the  wounded  and  sick  found  in  such  establishments  and  units. 

The  responsible  authorities  shall  ensure  that  the  said  medical 
establishments  and  units  are,  as  far  as  possible,  situated  in  such  a 
manner  that  attacks  against  military  objectives  cannot  imperil  their 
safety. 

PREVIOUS  TEXT 


GWS  Article  6,  GWS  1929: 

Mobile  sanitary  formations,  i.e.,  those  which  are  intended  to 
accompany  armies  in  the  field,  and  the  fixed  establishments  belonging 
to  the  sanitary  service  shall  be  protected  and  respected  by  the  belligerents. 

BACKGROUND 


A  provision  requiring  continued  medical  care  by  medical  personnel 
falling  into  the  hands  of  the  adverse  Party  where  the  capturing  Power 
does  not  provide  the  required  care  is  added. 

The  responsibility  of  all  parties  to  locate  military  medical 
treatment  facilities  in  such  areas  that  attacks  against  military 
objectives  will  not  imperil  their  safety  is  clearly  defined. 


19-1 


GWS  -  Art.  20 


Article  20.  GWS 


SUBSTANCE 

Provides  that  hospital  ships  entitled  to  the  protection  of  GWS 
sea  and  shall  not  be  attacked  from  the  land. 

PRESENT  TEXT 

Hospital  ships  entitled  to  the  protection  of  the  Geneva  Convention 
for  the  Amelioration  of  the  Condition  of  Wounded,  Sick  and  Shipwrecked 
Members  of  Armed  Forces  at  Sea  of  August  12,  1949,  shall  not  be  attacked 
from  the  land. 

PREVIOUS  TEXT 


None. 

BACKGROUND 


It  was  considered  advisable  to  mention  in  the  Wounded  and  Sick 
Convention  that  hospital  ships  shall  not  be  attacked  from  land. 


20-1 


GWS  -  Art.  21 


Article  21,  GWS 


SUBSTANCE 

Provides  that  protection  of  medical  units  will  continue  as  long 
as  they  continue  their  humanitarian  duties,  and  may  be  withdrawn  only 
after  reasonable  warning  has  been  given. 

PRESENT  TEXT 

The  protection  to  which  fixed  establishments  and  mobile  medical 
units  of  the  Medical  Service  are  entitled  shall  not  cease  unless  they 
are  used  to  commit,  outside  their  humanitarian  duties,  acts  harmful 
to  the  enemy.  Protection  may,  however,  cease  only  after  a  due  warning 
has  been  given,  naming,  in  all  appropriate  cases,  a  reasonable  time 
limit,  and  after  such  warning  has  remained  unheeded. 

PREVIOUS  TEXT 

GWS  Article  7,  GWS  1929 

The  protection  due  to  sanitary  formations  and  establishments 
shall  cease  if  they  are  used  to  conmit  acts  injurious  to  the  enemy. 

BACKGROUND 

Art.  21  corresponds  to  Art.  34  of  the  GWS  Sea  Convention.  Both 
Conventions  have  the  added  provision  that  protection  does  not  cease 
until  after  due  warning  has  been  given,  setting  a  reasonable  time  limit, 
and  the  warning  has  remained  unheeded.  The  time  limit  depends  in  all 
cases  on  the  circumstances.  Comment  of  Committee  I  states: 

Ma  belligerent  could  not  be  expected  to  expose  his 

own  troops  to  serious  risks  owing  to  the  failure 

of  a  hospital  to  fulfill  one  of  its  main  obligations." 


GWS  -  Art.  22 


Article  22,  GW5 


SUBSTANCE 

Specifies  conditions  which  shall  not  deprive  medical  units  or 
establishments  of  protection  guaranteed  by  Article  19. 

PRESENT  TEXT 

The  following  conditions  shall  not  be  considered  as  depriving  a 
medical  unit  or  establishment  of  the  protection  guaranteed  by  Article  19 

(1)  That  the  personnel  of  the  unit  or  establishment  are 
armed,  and  that  they  use  the  arms  in  their  own  defence, 
or  in  that  of  the  wounded  and  sick  in  their  charge. 

(2)  That  in  the  absence  of  armed  orderlies,  the  unit  or 
establishment  is  protected  by  a  picket  or  by  sentries 
or  by  an  escort. 

(3)  That  small  arms  and  ammunition  taken  from  the  wounded 
and  sick  and  not  yet  handed  to  the  proper  service,  are 
found  in  the  unit  or  establishment. 

(4)  That  personnel  and  material  of  the  veterinary  service 
are  found  in  the  unit  or  establishment,  without  forming 
an  integral  part  thereof. 

(5)  That  the  humanitarian  activities  of  medical  units  and 
establishments  or  of  their  personnel  extend  to  the  care 
of  civilian  wounded  or  sick. 

PREVIOUS  TEXT 

GWS,  Article  8,  GWS  1929: 

A  sanitary  formation  or  establishment  shall  not  be  deprived 
of  the  protection  accorded  by  Article  6  by  the  fact: 

(1)  That  the  personnel  of  the  formation  or  establish¬ 
ment  is  armed  and  uses  its  arms  in  self-defense  or  in  defense  of  its 
'founded  and  sick; 

(2)  That  in  the  absence  of  armed  hospital  attendants 
the  formation  is  guarded  by  an  armed  detachment  or  by  sentinels; 

(3)  That  hand  firearms  or  ammunition  taken  from  the 
wounded  and  sick  and  not  yet  turned  over  to  the  proper  authorities  are 
found  in  the  formation  or  establishment; 
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(4)  That  there  is  found  in  the  forratton  or  ^tabUsh- 
ment  personnel  or  materiel  of  the  veterinary  service  vhich  does 
integrally  belong  to  it. 


background 

*  juinn  intended  to  permit  the  extension  of  medical  care  to 
civiUsThafSefadded.  Thence  of  such  civilians  as  patients 
•will  not  act  to  remove  the  protection  afforded. 


GWS  -  Art.  23 


Article  23.  GWS 


SUBSTANCE 


Provides  for  the  advance  planning  of  location  of  medical 
establishments  with  a  view  to  effecting  agreements  between  the  parties 
concerned  for  recognition  of  such  hospital  zones  and  localities. 
Invites  the  Protecting  Powers  and  International  Committee  of  the  Red 
Cross  to  assist  in  the  recognition  of  such  zones  and  localities. 

PRESENT  TEXT  *' 


In  time  of  peace,  the  High  Contracting  Parties  and,  after  the  out¬ 
break  of  hostilities,  the  Parties  thereto,  may  establish  in  their  own 
territory  and,  if  the  need  arises,  in  occupied  areas,  hospital  zones 
and  localities  so  organized  as  to  protect  the  wounded  and  sick  from  the 
effects  of  war,  as  well  as  the  personnel  entrusted  with  the  organization 
and  administration  of  these  zones  and  localities  and  with  the  care  of  the 
persons  therein  assembled. 

Upon  the  outbreak  and  during  the  course  of  hostilities,  the  Parties 
concerned  may  conclude  agreements  on  mutual  recognition  of  the  hospital 
zones  and  localities  they  have  created.  They  may  for  this  purpose 
implement  the  provisions  of  the  Draft  Agreement  annexed  to  the  present 
Convention,  with  such  amendments  as  they  may  consider  necessary. 

The  protecting  Powers  and  the  International  Committee  of  the  Red 
Cross  are  invited  to  lend  their  good  offices  in  order  to  facilitate 
the  institution  and  recognition  of  these  hospital  zones  and  localities. 

PREVIOUS  TEXT 

Article  5,  5th  Congress  International  de  Statistique 

In  time  of  war  the  Committees  of  belligerent  nations  furnish  help 
in  the  measure  of  their  resources,  to  their  respective  armies;  and  in 
particular  organize  and  put  on  an  active  basis  the  voluntary  nurses, 
and  arrange  sites  for  the  establishment  of  hospitals,  with  the  sanction 
of  the  military  authority.  They  may  solicit  the  assistance  of  Committees 
belonging  to  neutral  nations. 

BACKGROUND 

The  provisions  of  this  article  do  not  appear  in  GWS  1929.  Some 
reference  is  contemplated  in  the  contents  of  the  5th  Congress  International 
be  Statistique.  Advance  planning  of  location  was  apparently  not  considered 
°f  sufficient  importance  in  the  1929  Convention  to  warrant  inclusion. 
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SUBSTANCE 


Requires  that  medical  personnel  and  chaplains  shall  be  respected 
and  protected  in  all  circumstances. 

PRESENT  TEXT 


Medical  personnel  exclusively  engaged  in  the  search  for,  or  the 
collection,  transport  or  treatment  of  the  wounded  or  sick,  or  in  the 
prevention  of  disease,  staff  exclusively  engaged  in  the  administration 
of  medical  units  and  establishments,  as  well  as  chaplains  attached  to 
the  armed  forces,  shall  be  respected  and  protected  in  all  circumstances. 

PREVIOUS  TEXT 


Article  9,  GWS  1906  and  Article  9,  GWS  1929: 

"The  personnel  charged  exclusively  with  the  removal,  transportation, 
and  treatment  of  the  sick  and  wounded,  as  well  as  with  the  administration  of 
sanitary  formations  and  establishments,  and  the  chaplains  attached  to  armies, 
shall  be  respected  and  protected  under  all  circumstances." 

BACKGROUND 


Continues  the  protection  afforded  regular  personnel  of  the  medical 
and  chaplain  services  by  previous  conventions,  with  no  substantive  change. 
The  new  article  adds  prevention  of  disease  to  the  list  of  duties  of 
medical  personnel.  In  modern  armies,  hygenic  and  prophylactic  measures 
for  the  prevention  of  disease  form  an  important  part  of  the  work  of  the 
medical  staff. 


GWS  -  Art.  25 


Article  25,  GW5 


SUBSTANCE 


Requires  that  members  of  the  armed  forces  who,  though  not  exclusively 
members  of  the  medical  services,  are  specially  trained  to  enable  them  to 
carry  out  medical  duties,  shall  be  respected  and  protected  if  they  are 
carrying  out  these  duties  at  the  time  they  come  in  contact  with  the  enemy 
or  are  captured. 

PRESENT  TEXT 

Members  of  the  armed  forces  specially  trained  for  employment,  should 
the  need  arise,  as  hospital  orderlies,  nurses  or  auxiliary  stretcher- 
bearers,  in  the  search  for  or  the  collection,  transport  or  treatment  of 
the  wounded  and  sick  shall  likewise  be  respected  and  protected  if  they 
are  carrying  out  these  duties  at  the  time  when  they  come  into  contact  with 
the  enemy  or  fall  into  his  hands. 

PREVIOUS  TEXT 

GWS:  Article  9,  1929 

Replaces  the  following  portion  of  Article  9,  GWS  1929: 

"Military  personnel  which  has  received  special  instructions 
to  be  used  when  necessary  as  auxiliary  attendants  or  litter  bearers  in 
the  removal,  transportation,  and  treatment  of  the  wounded  and  sick,  and 
bearing  an  identification  document,  shall  benefit  by  ths  same  conditions 
as  the  permanent  sanitary  personnel  if  they  are  captured  at  the  moment 
when  they  are  fulfilling  these  functions." 

BACKGROUND 


This  article  continues  to  recognize  the  category  of  auxiliary  medical 
Personnel  as  introduced  in  the  1929  convention,  but  with  a  complete  change 
in  the  manner  in  which  they  are  to  be  protected.  The  1929  convention 
provided  that  they  would  have,  in  principle,  the  same  right  as  permanent 
nodical  personnel  to  repatriation;  it  did  not  give  them  special  protection 
on  the  battlefield  before  capture  however,  not  considering  it  possible  to 
authorize  them  to  wear  the  armlet.  The  new  article  provides  that  they 
now  be  protected  "if  they  are  carrying  out  these  duties  at  the  time 
en  they  come  into  contact  with  the  enemy  or  fall  into  his  hands,"  i.e., 

°u  the  battlefield.  Once  in  enemy  hands  however,  they  will  become  ordinary 
Pr  3oners  of  war  without  right  to  repatriation  (Article  29) • 
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•  . ••  ' 


GWS  -  Art.  25 


f 


Article  25.  GWS 


POSSIBLE  QUESTIONS 

O  Ta  protection  provided  for  ordinary  members  of  the  Armed  Forces 
2i,o  are,  in  exceptional  circumstances,  called  upon  to  collect  or  look 
after  the  wounded? 

a  no.  To  be  accorded  immunity  on  the  battlefield,  members  must  have 
received  special  medical  training  beforehand,  wear  a  special  amlet,  and  have 
specified  on  their  identity  documents  the  training  they  have  received  the 
temporary  character  of  their  duties  and  their  authority  for  wearing  the 
armlet  ('Article  41).  If  ordinary  combatants  should  be  sent  to  collect 
the  wounded  without  previous  arrangement ,  it  would  be  at  their  own  risk. 


GWS  -  Art.  26 


Article  26,  GWS 


SUBSTANCE 

Provides  that  personnel  of  National  Red  Cross  and  voluntary  aid 
societies,  employed  on  medical  duties,  be  placed  on  the  same  footing  as 
medical "personnel  and  chaplains . 

Requires  each  Party  to  notify  the  other  of  the  names  of  societies 
authorized  to  assist  the  medical  services  of  its  armed  forces,  prior  to 
their  employment. 

PRESENT  TEXT  •' 

The  staff  of  National  Red  Cross  Societies  and  that  of  other  Voluntary 
Aid  Societies,  duly  recognized  and  authorized  by  their  Governments,  who  may 
be  employed  on  the  same  duties  as  the  personnel  named  in  Article  2h>  are 
placed  on  the  same  footing  as  the  personnel  named  in  the  said  Article ,  pro¬ 
vided  that  the  staff  of  such  societies  are  subjectto  military  laws  and 
regulations. 

Each  High  Contracting  Party  shall  notify  to  the  other,  either  in  time 
of  peace,  or  at  the  commencement  of  or  during  hostilities,  but  in  any  case 
before  actually  employing  them,  the  names  of  the  societies  which  it  has 
authorized,  under  its  responsibility,  to  render  assistance  to  the  regular 
medical  service  of  its  armed  forces. 

PREVIOUS  TEXT 

Replaces  Article  X,  GWS  1906: 

"The  personnel  of  voluntary  aid  societies,  duly  recognized  and 
authorized  by  their  own  governments,  who  are  employed  in  the  sanitary  forma¬ 
tions  and  establishments  of  armies,  are  assimilated  to  the  personnel  con¬ 
templated  in  the  preceding  article,  upon  condition  that  the  said  personnel 
shall  be  subject  to  military  laws  and  regulations. 

"Each  state  shall  make  known  to  the  other,  either  in  time  of  peace 
or  at  the  opening,  or  during  the  progress,  of  hostilities,  and  in  any  case 
before  actual  employment,  the  names  of  the  societies  which  it  has  authorized 
to  render  assistance,  under,  its  responsibility,  in  the  official  sanitary 
service  of  its  armies." 

Replaces  Article  X,  GWS  1929: 

"The  personnel  of  voluntary  aid  societies,  duly  recognized  and 
th  or^ze^  by  their  Government,  who  are  employed  in  the  same  functions  as 
the+PerS°nne3'  contemplated  in  Article  9,  Paragraph  1,  are  assimilated  to 
mil .  Personnel  upon  condition  that  the  said  societies  shall  be  subject  to 
1  ary  laws  and  regulations. 
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GWS  -  Art.  26 


Article  26 ,  GWS 


■•Each  High  Contracting  a£  *" 

time  of  peace  or  at  the  opening,  |  names  o:Tthe  societies  which  it 

iL^trori^r^^sSftrr^cr  its  responsibility,  in  the  official 
sanitary  service  of  its  armies.1 


background 

Article  26  is  a  rephrasing  of  Article  10,  GWS  1929,  with  no  substantive 
change . 


GWS  -  Art.  27 


Article  27,  GWS 


SUBSTANCE 

Provides  that  a  recognized  Society  of  a  neutral  country  can  lend 
medical  personnel  and  units  to  a  Party  to  the  conflict  and  specifies  con¬ 
ditions  under  which  this  can  be  accomplished. 

PRESENT  TEXT 

A  recognized  Society  of  a  neutral  country  can  only  lend  the  assistance 
of  its  medical  personnel  and  units  to  a  Party  to  the  conflict  with  the 
previous  consent  of  its  own  Government  and  the  authorization  of  the  Party 
to  the  conflict  concerned.  That  personnel  and  those  units  shall  be  placed 
under  the  control  of  that  Party  to  the  conflict. 

The  neutral  Government  shall  notify  this  consent  to  the  adversary  of 
the  State  which  accepts  such  assistance.  The  Party  to  the  conflict  who 
accepts  such  assistance  is  bound  to  notify  the  adverse  Party  thereof  before 
making  any  use  of  it. 

In  no  circumstances  shall  this  assistance  be  considered  as  interfer¬ 
ence  in  the  conflict. 

The  members  of  the  personnel  named  in  the  first  paragraph  shall  be 
duly  furnished  with  the  identity  cards  provided  for  in  Article  ljO  before 
leaving  the  neutral  country  to  which  they  belong. 

PREVIOUS  TEXT 

Replaces  Article  XI,  GWS  1906: 

"A  recognized  society  of  a  neutral  state  can  only  lend  the 
services  of  its  sanitary  personnel  and  formations  to  a  belligerent  with 
the  prior  consent  of  its  own  government  and  the  authority  of  such  bellig¬ 
erent.  The  belligerent  who  has  accepted  such  assistance  is  required  to 
notify  the  enemy  before  making  any  use  thereof.” 

Replaces  Article  11,  GWS  1929: 

”A  recognized  society  of  a  neutral  country  may  only  lend  the 
services  of  its  sanitary  personnel  and  formations  to  a  belligerent  with 

e  prior  consent  of  its  own  Government  and  the  authority  of  such  bellig¬ 
erent. 

"The  belligerent  who  has  accepted  such  assistance  shall  be 
quired  to  notify  the  enemy  before  making  any  use  thereof.” 
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QWS  -  Art.  27 


Article  27 ,  GWS 


BACKGROUND 


Article  27  continues,  in  substance,  the  provision  that  medical  person¬ 
nel  and  units  may  be  loaned  by  a  recognized  Society  of  a  neutral  country 
to  a  Party  to  a  conflict.  New  provisions  have  been  included.  Personnel 
and  units  so  loaned  are  to  be  placed  under  the  control  of  the  Party  to  the 
conflict  concerned.  The  neutral  Government  is  required  to  notify  the 
adversary  State  of  their  consent.  Identity  cards  provided  for  in  Article 
UO,  GWS  19h9t  must  be  furnished  personnel  concerned  before  leaving  the 
neutral  country  to  which  they  belong.  The  new  article  also  specifies  that 
in  no  circumstances  shall  their  assistance  be  considered  an  interference 
in  the  conflict  by  the  neutral  country.  Although  this  principle  was 
implicit  in  the  spirit  of  the  Geneva  Convention  of  1929,  experience  showed 
that  on  many  occasions  neutral  medical  assistance  was  wrongly  interpreted, 
was  the  subject  of  criticism  based  on  ignorance  or  malevolence.  This 
provision  was  included,  therefore,  to  eliminate  misunderstanding. 

In  connection  with  the  notification  of  the  adverse  Party  by  the  neutral 
Government  required  by  the  new  article,  the  intention  of  the  author  of  the 
proposal  was: 

(a)  To  crystallize  a  procedure  which  had  until  then  been  vague, 
and 

(b)  To  indicate  that  the  neutral  state  accepted  responsibility 
for  the  aid  sent. 

There  formerly  was  no  concrete  evidence  of  the  neutral  state's  consent  and 
belligerents  might  be  uncertain  in  regard  to  it.  Element  "b"  is,  no  doubt, 
explained  by  a  desire  to  see  some  connection  maintained  between  the  neutral 
state  and  its  citizens  who  have  gone  to  the  theater  of  war.  Should  they  be 
captured,  or  otherwise  need  help,  they  may  appeal  to  their  home  country 
which  will  be  better  placed  to  defend  their  interests  than  the  other 
belligerent. 
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GWS  -  Art.  28 


•  a 


Article  28,  GWS 


3STANCE 


Provides  that  personnel  designated  in  Articles  2I4  and  26  who  are 
captured  shall  be  retained  only  insofar  as  the  medical  and  spiritual  needs 
of  prisoners  of  war  require.  Certain  rules  are  set  forth  governing  their 
retention,  and  although  not  considered  as  prisoners  of  war  they  are  to 
receive  at  a  minimum  the  benefits  accorded  prisoners  of  war. 

PRESENT  TEXT 

Personnel  designated  in  Articles  2k  and  26  who  fall  into  the  hands  of 
the  adverse  Party,  shall  be  retained  only  in  so  far  as  the  state  of  health, 
the  spiritual  needs  and  the  number  of  prisoners  of  war  require. 

Personnel  thus  retained  shall  not  be  deemed  prisoners  of  war.  Never¬ 
theless  they  shall  at  least  benefit  by  all  the  provisions  of  the  Geneva 
Convention  relative  to  the  Treatment  of  Prisoners  of  War  of  August  12,  19U9. 
Within  the  framework  of  the  military  laws  and  regulations  of  the  Detaining 
Power,  and  under  the  authority  of  its  competent  service,  they  shall  continue 
to  carry  out,  in  accordance  with  their  professional  ethics,  their  medical 
and  spiritual  duties  on  behalf  of  prisoners  of  war,  preferably  those  of  the 
armed  forces  to  which  they  themselves  belong.  They  shall  further  enjoy  the 
following  facilities  for  carrying  out  their  medical  or  spiritual  duties: 

(a)  They  shall  be  authorized  to  visit  periodically  the  prisoners 
of  war  in  labour  units  or  hospitals  outside  the  camp.  The 
Detaining  Power  shall  put  at  their  disposal  the  means  of 
transport  required. 

(b)  In  each  camp  the  senior  medical  officer  of  the  highest  rank 
shall  be  responsible  to  the  military  authorities  of  the  camp 
for  the  professional  activity  of  the  retained  medical  person¬ 
nel.  For  this  purpose,  from  the  outbreak  of  hostilities, 

the  Parties  to  the  conflict  shall  agree  regarding  the  correspond¬ 
ing  seniority  of  the  ranks  of  their  medical  personnel,  includ¬ 
ing  those  of  the  societies  designated  in  Article  26.  In  all 
questions  arising  out  of  their  duties,  this  medical  officer, 
and  the  chaplains,  shall  have  direct  access  to  the  military 
and  medical  authorities  of  the  camp  who  shall  grant  them  the 
facilities  they  may  require  for  correspondence  relating  to 
these  questions. 

(c)  Although  retained  personnel  in  a  camp  shall  be  subject  to 
its  internal  discipline,  they  shall  not,  however,  be  required 
to  perform  any  work  outside  their  medical  or  religious  duties. 


28-1 


GWS  -  Art.  28 


Article  28,  GWS 


During  hostilities  the  Parties  to  the  conflict  shall  make  arrangements 
for  relieving  where  possible  retained  personnel,  and  shall  settle  the  pro¬ 
cedure  of  such  relief. 

None  of  the  preceding  provisions  shall  relieve  the  Detaining  Power  of 
the  obligations  imposed  upon  it  with  regard  to  the  medical  and  spiritual 
welfare  of  the  prisoners  of  war. 

PREVIOUS  TEXT 


Replaces  the  following  portion  of  Article  IX ,  GWS  1906: 

"If  they  fall  into  the  hands  of  the  enemy  they  shall  not  be  con¬ 
sidered  as  prisoners  of  war." 

Replaces  the  following  portion  of  Article  XII,  GWS  1906,  insofar  as  it 
applies  to  the  personnel  mentioned  in  the  new  article: 

"Persons  described  in  Articles  9,  10  and  11  will  continue  in  the 
exercise  of  their  functions,  under  the  direction  of  the  enemy,  after  they 
have  fallen  into  his  power." 

Replaces  the  following  portion  of  Article  9,  GWS  1929: 

"If  they  fall  into  the  hands  of  the  enemy,  they  shall  not  be 
treated  as  prisoners  of  war." 

Replaces  the  following  portion  of  Article  12,  GWS  1929,  insofar  as  it 
applies  to  the  personnel  mentioned  in  the  new  article: 

"The  persons  described  in  Articles  9,  10  and  11  may  not  be  detained 
after  they  have  fallen  into  the  power  of  the  adversary." 

BACKGROUND 

The  status  of  regular  medical  and  chaplain  personnel  and  of  personnel 
of  voluntary  aid  societies  after  capture  by  the  enemy,  is  changed  by  the 
new  article.  The  Convention  of  1929  explicitly  prohibited  the  de'tention 
of  such  personnel,  although  it  did  provide  in  Article  12  that  an  agreement 
could  be  concluded  by  the  belligerents  for  retaining  such  personnel 
temporarily.  But  this  procedure  was  regarded  as  being  exceptional. 
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GW S  -  Art.  28 


Article  28,  GWS 


Experiencesof  World  War  II  taught  the  need  of  providing  for  retention 
of  part  of  the  medical  personnel  fallen  into  enemy  hands  for  the  purpose  of 
nursing  sick  prisoners  of  war.  The  difficulty  of  implementing,  under  cir¬ 
cumstances  of  modern  war,  the  provision  that  medical  personnel  may  not  be 
retained  was  also  illustrated.  During  the  conference  two  opinions  regard¬ 
ing  the  status  of  this  personnel  were  held:  one,  that  all  medical  personnel 
should  be  assimilated  to  prisoners  of  war;  and  two,  that  the  traditional 
immunity  of  this  personnel  and  their  right  to  repatriation  should  be  con¬ 
tinued  with  personnel  being  retained  only  in  exceptional  cases.  The  com¬ 
promise  which  was  adopted  is  calculated  to  protect  the  interests  of  prisoners 
of  war  and  the  wounded. 

Under  the  new  article,  such  personnel  may  automatically  be  retained 
without  the  previous  agreement  provided  for  by  the  1929  Convention  insofar 
as  the  state  of  health,  spiritual  needs  and  number  of  prisoners  of  war 
require;  otherwise  they  shall  be  repatriated.  Personnel  thus  retained  are 
not  to  be  deemed  prisoners  of  war,  but  they  are  to  be  accorded  the  benefits 
of  all  the  provisions  of  the  prisoners  of  war  convention,  and  in  addition, 
special  facilities  in  regard  to  correspondence  and  travel  essential  for  the 
proper  performance  of  their  duties. 

Paragraph  3  deals  with  the  relief,  where  possible,  of  retained  personnel. 
During  the  last  World  War,  certain  belligerents  planned  to  relieve  doctors 
retained  in  enemy  camps  by  personnel  from  the  home  country.  A  beginning  was 
made  in  the  case  of  some  Yugoslav  doctors  and  a  larger  number  of  French 
doctors  retained  in  Germany.  The  Diplomatic  Conference  (I9b9)  did  not  con¬ 
sider  that  it  could  make  such  arrangements  compulsory;  it  merely  provided 
for  their  possibility  by  agreement  between  the  Powers  concerned.  Security 
considerations  seem  bound  to  create  difficulties;  and  it  is  worth  pointing 
out  that  on  the  one  occasion  when  relief  on  a  partial  scale  was  found  possible 
during  World  War  II,  the  home  country  of  the  medical  officers  concerned  was 
itself  occupied  by  the  Detaining  Power.  Nevertheless,  the  Conference,  in 
its  Resolution  3,  requested  the  International  Committee  of  the  Red  CrosB  to 
prepare  a  model  agreement  for  use  in  such  cases. 

The  last  paragraph  provides  that  none  of  the  provisions  of  the  article 
shall  relieve  the  Detaining  Power  of  the  obligations  imposed  upon  it  with 
regard  to  the  medical  and  spiritual  welfare  of  prisoners  of  war.  A  Detaining 
cwer  must  not  be  able  to  use  the  fact  that  retention  is  authorized  of  a 
Portion  of  the  opposing  Party’s  medical  and  religious  personnel  as  a  pretext 
or  avoiding  its  own  obligations ,  or  as  justification  for  a  dereliction  on 
8  it  may  not,  for  example,  find  in  the  retention  of  enemy  medical 

reonnel  a  reason  for  not  making  available  such  of  its  own  personnel  as 
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may  be  necessary.  Retention  must  remain  a  supplementary  measure  taken  for 
the  good  of  the  prisoners  themselves t  and  to  assist  the  Detaining  Power. 
The  latter  continues  to  be  fully  responsible  for  the  prisoners  of  war  who 
have  fallen  into  its  hands. 
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POSSIBLE  QUESTIONS 

Q.  What  are  the  various  elements  which  go  to  make  up  the  special  status 
and  treatment  accorded  to  medical  personnel  and  chaplains  who  have  fallen 
into  enemy  hands  and  are  retained  to  care  for  their  fellow  prisoners? 

A.  1.  They  are  not  prisoners  of  war,  but  enjoy  the  special  immunity 
which  attaches  to  their  status. 

2.  Because  of  their  position  as  "retained  persons,"  their  enemy 
nationality  and  the  fact  that  it  is  necessary  for  a  Detaining  Power  to 
ensure  its  security,  their  liberty  may,  in  practice,  be  restricted. 

3.  They  are  subject  to  the  laws  and  regulations  of  the  Detaining 
Power,  and  to  camp  discipline. 

U.  They  carry  out  their  duties  in  accordance  with  their  professional 
ethics . 

5.  They  may  not  be  compelled  to  do  any  work  outside  their  proper 
sphere  of  duty. 

6.  They  may  visit  labour  detachments  and  hospitals. 

7.  The  "responsible  medical  officer"  and  the  chaplains  have  direct 
access  to  the  authorities  and  special  facilities  for  correspondence. 

8.  They  receive,  as  a  minimum,  the  benefits  and  protection  of  the 
Prisoners  of  War  Convention,  in  so  far  as  express  provision  has  not  already 
been  made  to  meet  their  case  (see  points  3  and  7  above). 

The  new  status  of  medical  personnel  who  have  fallen  into  enemy  hands 
is  thus  a  very  complicated  matter.  Experience  alone  can  show  if  the  system 
Patiently  built  up  will  work,  or  whether  it  will  have  to  be  reconsidered 
and  completely  recast. 
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SUBSTANCE 

Provides  that  members  of  the  Armed  Forces  temporarily  attached  to  the 
medical  service  (Article  25)  will,  upon  capture,  be  treated  as  prisoners 
of  war,  but  shall  be  employed  on  medical  duties  insofar  as  the  need  arises. 


PRESENT  TEXT 

Members  of  the  personnel  designated  in  Article  20  who  have  fallen  into 
the  hands  of  the  enemy,  shall  be  prisoners  of  war,  but  shall  be  employed  on 
their  medical  duties  in  so  far  as  the  need  arises. 

PREVIOUS  TEXT 

GWS:  Article  9,  1929: 

Replaces  the  following  portion  of  Article  9,  GWS  1929,  insofar 
as  it  pertains  to  members  temporarily  attached  to  the  medical  service: 

"If  they  fall  into  the  hands  of  the  enemy  they  shall  not  be 
treated  as  prisoners  of  war." 

GWS:  Article  12,  1929: 


Replaces  Article  12,  GWS  1929,  insofar  as  it  pertains  to  members 
temporarily  attached  to  the  medical  service: 

"The  persons  described  in  Articles  9,  10  and  11  may  not  be 
detained  after  they  have  fallen  into  the  power  of  the  adversary. 

"Unless  there  is  an  agreement  to  the  contrary,  they  shall  be 
sent  back  to  the  belligerent  to  whose  service  they  are  attached  as  soon 
as  a  way  is  open  for  their  return  and  military  exigencies  permit. 

"While  waiting  to  be  returned,  they  shall  continue  in  the  exercise 
°f  their  functions  under  the  direction  of  the  adversary;  they  shall  be 
assigned  preferable  to  the  care  of  the  wounded  and  sick  of  the  belligerent 
°  whose  service  they  are  attached. 

"At  the  time  of  their  departure  they  may  carry  with  them  such 
ects,  instruments,  arms  and  means  of  transport  as  belong  to  them." 
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BACKGROUND 

The  new  convention  changes  the  status  after  capture  of  members  of  the 
Armed  Forces  who  are  only  temporarily  attached  to  the  medical  service. 

The  convention  of  1929  provided  for  their  return  on  the  same  conditions  as 
those  applicable  to  permanent  medical  personnel.  The  new  article,  however, 
provides  that  they  should  be  treated  as  prisoners  of  war,  but  shall  be 
employed  in  caring  for  the  wounded  and  sick. 

The  change  which  was  adopted  is  justified  on  several  grounds: 

a.  There  is  no  real  affinity  of  status  between  auxiliary  person¬ 
nel  and  permanent  medical  and  religious  personnel.  Auxiliary  personnel  are 
as  much  "combatant"  as  medical,  and  their  repatriation  would  help  to  increase 
the  military  potential  of  the  home  country. 

b.  Although  this  former  article  did  not  give  rise  to  abuse,  it 
was  nevertheless  open  to  it.  One  can  well  imagine  a  belligerent  giving 
training  as  stretcher-bearers  to  large  numbers  of  fighting  troops,  in  order 
to  furnish  them  with  a  claim  to  repatriation  should  they  be  captured. 

c.  In  modern  warfare  troops  are  frequently  captured  in  large 
groups,  following  encircling  operations.  In  most  such  cases  it  will  be 
impossible  to  establish  whether  or  not  particular  soldiers  were  engaged  on 
medical  work  at  the  moment  of  capture. 


29-2 


GWS  -  Art.  29 


Article  29>  GWS 


POSSIBLE  QUESTIONS 

Q.  Should  the  presence  in  prisoner  of  war  camps  of  auxiliary  medical  per¬ 
sonnel  (i.e.,  of  stretcher-bearers  and  medical  orderlies)  involve  a  reduction 
in  the  proportion  of  permanent  medical  personnel  retained? 

A.  The  convention  has  no  specific  provision  dealing  with  this  point.  The 
matter  must  therefore  be  left  to  the  agreements  which  belligerents  are 
invited  t'o  conclude,  or,  in  default  of  such  agreements,  to  the  judgment  of 
the  Detaining  Power,  which,  under  the  terms  of  Article  U5*  must  always  be 
guided  by  the  general  provisions  of  the  convention  when  dealing  with  unfore¬ 
seen  cases. 

If  some  of  them  are  sufficiently  well  trained  to  fill  necessary  posts 
satisfactorily  and  permanently,  the  freeing  of  a  corresponding  number  of  the 
permanent  medical  orderlies  retained  under  Article  28  would  be  in  accordance 
with  the  spirit  and  general  principles  of  the  convention. 

Q.  What  is  the  status  of  auxiliary  personnel  in  captivity? 

A.  When  they  are  not  doing  medical  work,  they  will  be  treated  as  ordinary 
prisoners  of  war.  When  they  are  employed  on  medical  duties  it  appears  that 
they  should  have  the  benefit  of  the  provisions  of  Article  32  of  the  Prisoners 
of  War  Convention,  which  applies  to  prisoners  who,  though  not  attached  to  the 
medical  service,  are  doctors,  medical  orderlies,  etc.,  and  are  required  by 
the  Detaining  Power  to  exercise  their  profession.  According  to  the  terms  of 
this  Article,  "...  they  shall  continue  to  be  prisoners  of  war,  but  shall 
receive  the  same  treatment  as  corresponding  medical  personnel  retained  by 
the  Detaining  Power." 
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SUBSTANCE 


Provides  that  personnel  not  retained  under  the  provisions  of  Article 
28  shall  be  returned  as  soon  as  a  road  is  open  and  military  requirements 
permit.  Certain  rules  relative  to  their  return  and  their  status  prior  to 
return  are  set  forth. 

PRESENT  TEXT 

Personnel  whose  retention  is  not  indispensable  by  virtue  of  the  pro¬ 
visions  of  Article  28  shall  be  returned  to  the  Party  to  the  conflict  to 
whom  they  belong,  as  soon  as  a  road  is  open  for  their  return  and  military 
requirements  permit. 

Pending  their  return,  they  shall  not  be  deemed  prisoners  of  war. 
Nevertheless  they  shall  at  least  benefit  by  all  the  provisions  of  the 
Geneva  Convention  relative  to  the  Treatment  of  Prisoners  of  War  of  August 
12,  19^9.  They  shall  continue  to  fulfil  their  duties  under  the  orders  of 
the  adverse  Party  and  shall  preferably  be  engaged  in  the  care  of  the 
wounded  and  sick  of  the  Party  to  the  conflict  to  which  they  themselves 
belong. 

On  their  departure,  they  shall  take  with  them  the  effects,  personal 
belongings,  valuables  and  instruments  belonging  to  them. 

PREVIOUS  TEXT 


GWS:  Article  13,  1906: 

Replaces  the  following  portion  of  Article  XII,  GWS  1906,  insofar 
as  it  applies  to  the  personnel  mentioned  in  the  new  article: 

'’When  their  (refers  to  persons  described  in  Articles  9,  10  and  11) 
assistance  is  no  longer  indispensable  they  will  be  sent  back  to  their  army 
or  country,  within  such  period  and  by  such  route  as  may  accord  with  military 
necessity.  They  will  carry  with  them  such  effects,  instruments,  arms,  and 
horses  as  are  their  private  property." 

GWS:  Article  12,  1929: 

as  Replaces  the  following  portion  of  Article  12,  GWS  1929 ,  insofar 

it  applies  to  the  personnel  mentioned  in  the  new  article: 

p  "Unless  there  is  an  agreement  to  the  contrary,  they  (refers  to 

sons  described  in  Articles  9,  10  and  11)  shall  be  sent  back  to  the 
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belligerent  to  -whose  service  they  are  attached  as  soon  as  a  way  is  open  for 
their  return  and  military  exigencies  permit. 

"While  waiting  to  be  returned  they  shall  continue  in  the  exercise 
of  their  functions  under  the  direction  of  the  adversary;  they  shall  be 
assigned  preferably  to  the  care  of  the  wounded  and  sick  of  the  belligerent 
to  whose  service  they  are  attached. 

"At  the  time  of  their  departure  they  may  carry  with  them  such 
effects ,  instruments,  arms,  and  means  of  transport  as  belong  to  them." 

BACKGROUND 


The  provisions  of  the  previous  conventions  are  continued  without  sub¬ 
stantive  change.  The  repatriation  of  medical  personnel,  traditionally  a 
principle  of  the  Geneva  Convention,  remains  the  essential  rule.  Retention 
is  only  a  secondary  possibility.  Consequently,  all  permanent  medical  and 
religious  personnel  whose  retention  is  not  indispensable  under  the  provisions 
of  Article  28  should  be  sent  back  to  the  belligerent  to  whom  they  belong. 

The  1929  Convention  included  arms  and  means  of  transport  among  the 
personal  belongings  which  medical  personnel  were  authorised  to  take  with 
them  on  departure.  It  was  felt  that  this  would  be  difficult  to  apply  in 
practice,  therefore  these  items  are  omitted  in  the  new  article. 
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POSSIBLE  QUESTIONS 


Q.  On  repatriation,  may  medical  personnel  take  with  them  instruments 
entrusted  to  them  by  their  home  country? 

A.  No.  All  articles  taken  with  them  must  "belong  to  them."  The  articles 
in  question  cannot  be  taken  away,  but  come  under  the  provisions  dealing 
with  medical  equipment  of  the  armed  forces. 
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SUBSTANCE 

Requires  that  selection  of  personnel  to  be  returned  under  Article  30 
be  without  prejudice  and  provides  that  Parties  may  make  an  agreement  on 
the  percentage  of  personnel  to  be  retained. 

PRESENT  TEXT 

The  selection  of  personnel  for  return  under  Article  30  shall  be  made 
irrespective  of  any  consideration  of  race,  religion  or  political  opinion, 
but  preferably  according  to  the  chronological  order  of  their  capture  and 
their  state  of  health. 

As  from  the  outbreak  of  hostilities.  Parties  to  the  conflict  may 
determine  by  special  agreement  the  percentage  of  personnel  to  be  retained, 
in  proportion  to  the  number  of  prisoners  and  the  distribution  of  the  said 
personnel  in  the  camps. 


PREVIOUS  TEXT 


None. 


BACKGROUND 

In  the  selection  of  personnel  to  be  returned  this  article  prohibits 
any  discrimination  founded  on  race,  religion  or  political  opinions.  Bora 
of  the  painful  experiences  of  World  War  II,  it  makes  use  of  a  formula 
which  is  used  in  several  places  in  the  new  conventions  to  stress  the  equal 
rights  of  the  human  beings  protected.  The  article  further  provides  that 
in  the  absence  of  the  details  which  would  be  given  in  an  nad  hoc"  agreement, 
medical  personnel  are  to  be  repatriated  preferably  according  to  their  date 
of  capture  and  state  of  health:  those  who  have  been  held  for  a  long  time 
and  those  whose  health  had  deteriorated  are  to  have  priority. 

Special  agreements  between  belligerents  as  to  the  percentage  of  per¬ 
sonnel  to  be  retained,  based  on  the  number  and  distribution  of  prisoners, 
provided  for.  The  retention  of  medical  personnel  is  a  complicated 
matter,  and  callB  for  detailed  provision  over  and  above  what  is  actually 
In  the  convention  if  the  new  system  is  to  work  satisfactorily  without 
giving  rise  to  disputes.  Other  questions  which  could  be  decided  in  these 

agreements  are: 

a«  May  medical  personnel  be  retained  only  in  proportion  to  the 
number  of  prisoners  of  their  own  nationality? 

n  b.  How  far  are  certain  Articles  of  the  Prisoners  of  War 


q  D*  How  far  are  certain  Articles 

v®ntion  applicable  to  retained  personnel? 
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c.  Should  the  presence  in  the  camps  of  auxiliary  medical  per¬ 
sonnel  lead  to  a  reduction  in  the  number  of  permanent  personnel  who  may  be 
retained? 

d.  To  what  extent  can  the  need  for  specialists  in  the  forces 
of  the  country  of  origin  be  taken  into  account? 

Conscious  of  the  importance  of  concluding  special  agreements  of  this 
nature*  the  19U9  Diplomatic  Conference*  in  its  Resolution  3*  requested  the 
International  Committee  of  the  Red  Cross  to  prepare  a  model  agreement  for 
submission  to  the  Powers  for  their  approval. 
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SUBSTANCE 

Provides  that  persons  designated  in  Article  27  who  are  captured  may 
not  be  detained  and  establishes  rules  regarding  their  release  and  their 
status  prior  to  release. 

PRESENT  TEXT 

Persons  designated  in  Article  27  who  have  fallen  into  the  hands  of  the 
adverse  Party  may  not  be  detained. 

Unless  otherwise  agreed,  they  shall  have  permission  to  return  to  their 
country,  or  if  this  is  not  possible,  to  the  territory  of  the  Party  to  the 
conflict  in  whose  service  they  were,  as  soon  as  a  route  for  their  return 
is  open  and  military  considerations  permit. 

Pending  their  release,  they  shall  continue  their  work  under  the  direction 
of  the  adverse  Party;  they  3hall  preferably  be  engaged  in  the  care  of  the 
wounded  and  sick  of  the  Party  to  the  conflict  in  whose  service  they  were. 


On  their  departure,  they  shall  take  with  them  their  effects,  personal 
articles  and  valuables  and  the  instruments,  arms  and  if  possible  the  means 
of  transport  belonging  to  them. 


The  Parties  to  the  conflict  shall  secure  to  this  personnel,  while  in 
their  power,  the  same  food,  lodging,  allowances  and  pay  as  are  granted  to 
the  corresponding  personnel  of  their  armed  forces.  The  food  shall  in  any 
case  be  sufficient  as  regards  quantity,  quality  and  variety  to  keep  the  said 
personnel  in  a  normal  state  of  health. 

PREVIOUS  TEXT 


Replaces  Article  XII ,  GWS  1906,  insofar  as  it  applies  to  the  personnel 
ntioned  in  the  new  article: 


exe  "Persons  described  in  Articles  9,  10  and  11,  will  continue  in  the 

u_  rc^®e  their  functions,  under  the  direction  of  the  enemy,  after  they 
8  f aHen  into  his  power. 


lack  to  nirflen  11®  assistance  is  no  longer  indispensable,  they  will  be  sent 
accord°ui!he^r  arm^  or  country,  within  such  period  and  by  such  route  as  may 
lustrum  t  rollitary  necessity.  They  will  carry  with  them  such  effects, 
ents,  arms,  and  horses  as  are  their  private  property." 
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Replaces  Article  XIII,  GWS  1906: 

"While  they  remain  in  his  power,  the  enemy  will  secure  to  the 
personnel  mentioned  in  Article  9  the  same  pay  and  allowance  to  which  persons 
of  the  same  grade  in  his  own  army  are  entitled." 

Replaces  Article  12,  GWS  1929,  insofar  as  it  applies  to  the  personnel 
mentioned  in  the  new  article: 

"The  persons  described  in  Articles  9#  10  and  11  may  not  be  detained 
after  they  have  fallen  into  the  power  of  the  adversary. 

"Unless  there  is  an  agreement  to  the  contrary,  they  shall  be  sent 
back  to  the  belligerent  to  whose  service  they  are  attached  as  soon  as  a  way 
is  open  for  their  return  and  military  exigencies  permit. 

"While  waiting  to  be  returned,  they  shall  continue  in  the  exercise 
of  their  functions  under  the  direction  of  the  adversary;  they  shall  be 
assigned  preferably  to  the  care  of  the  wounded  and  sick  of  the  belligerent 
to  whose  services  they  sure  attached. 

"At  the  time  of  their  departure  they  may  carry  with  them  such 
effects,  instruments,  arms,  and  means  of  transport  as  belong  to  them." 

Replaces  Article  13,  GWS  1929  ,  insofsir  as  it  applies  to  personnel 
mentioned  in  the  new  article: 

"While  they  remain  in  their  power,  belligerents  shall  secure  to 
the  personnel  mentioned  in  Articles  9t  10  and  11,  the  same  maintenance  and 
quarters,  pay  and  allowances  as  to  persons  of  corresponding  rank  in  their 
own  armies. 

"At  the  outbreak  of  hostilities  the  belligerents  shall  reach  an 
understanding  on  the  corresponding  ranks  of  their  sanitary  personnel." 

BACKGROUND 

This  Article  continues  without  substantive  change  the  provisions  of 
the  previous  conventions  dealing  with  neutral  medical  personnel.  The  place 
to  which  they  return  has  been  changed.  Under  the  new  article,  this  is  to 
be  their  home  country,  or  if  this  is  not  possible,  the  territory  of  the 
Party  in  whose  service  they  were. 

The  return  of  means  of  transport  belonging  to  the  personnel  in  question 
is  conditioned  by  the  words  "if  possible";  this  reference  can  refer  only  to 
cases  of  actual  physical  impossibility. 
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Personnel  awaiting  repatriation  continue  ot 

lodging,  allowances  and  PaJ  ^  *^p^er  dA  new  provision  is  added  which 
specifies  £Hhf  food  "^icient  as  r  gards  quantity,  quality, 
and  variety  to  keep  them  in  a  normal  state  of  health. 
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SUBSTANCE 

Provide  that  captured  material  of  mobile  medical  unite  is  to  be 
reserved  for  the  care  of  the  wounded  ard  sick;  that  of  fixed  medical 
establishments  shall  remain  subject  to  the  laws  of  war  but  may  not  be 
3i  verted  from  their  purpose  as  long  as  they  are  required. 

Provides  that  such  material  and  stores  shall  not  be  intentionally 
destroyed. 

PRESENT  TEXT 

The  material  of  mobile  medical  units  of  the  armed  forces  which  fall 
into  the  hands  of  the  enemy,  shall  be  reserved  for  the  care  of  wounded 
and  sick. 

The  buildings,  material  and  stores  of  fixed  medical  establishments 
of  the  armed  forces  shall  remain  subject  to  the  laws  of  war,  but  may  not 
be  diverted  from  their  purpose  as  long  as  they  are  required  for  the  care 
of  wounded  and  sick.  Nevertheless,  the  commanders  of  forces  in  the  field 
may  make  use  of  them,  in  case  of  urgent  military  necessity,  provided  that 
they  make  previous  arrangements  for  the  welfare  of  the  wounded  and  sick  who 
are  nursed  in  them. 

The  material  and  stores  defined  in  the  present  Article  shall  not  be 
intentionally  destroyed. 

PREVIOUS  TEXT 

Replaces  the  following  articles,  GWS  1906: 

Article  IIV.  "If  mobile  sanitary  formations  fall  into  the  power 
of  the  enemy,  they  shall  retain  their  material,  including  the  teams,  what- 
ever  may  be  the  means  of  transportation,  and  the  conducting  personnel. 
Competent  military  authority,  however,  shall  have  the  right  to  employ  it  in 
oaring  for  the  sick  and  wounded.  The  restitution  of  the  materiel  shall  take 
Place  in  accordance  with  the  conditions  prescribed  for  the  sanitary  personnel 
and>  as  far  as  possible,  at  the  same  time." 

Article  XV.  "Buildings  and  materiel  pertaining  to  fixed  establish- 
th*H 8  reniain  subject  to  the  laws  of  war,  but  can  not  be  diverted  from 

0£  t1"  U8e  so  long  as  they  are  necessary  for  the  sick  and  wounded.  Commanders 
m;.-j.^00Ps  engaged  in  operations,  however,  may  use  them,  in  case  of  important 

ary  necessity,  if,  before  such  use,  the  sick  and  wounded  who  are  in  them 
e  been  provided  for." 


Article  33  >  GWS 


Replaces  the  following  Articles,  GWS  1929: 

Article  lit .  "If  mobile  sanitary  formations,  whatever  may  be  their 
nature,  fall  into  the  power  of  the  adversary,  they  shall  retain  their  materiel 
their  means  of  transportation,  and  their  conducting  personnel. 

"The  competent  military  authority,  however,  shall  have  the 
right  to  employ  them  in  caring  for  the  wounded  and  sick;  restitution  shall 
take  place  in  accordance  with  the  conditions  prescribed  for  the  sanitary 
personnel  and  as  far  as  possible  at  the  same  time." 

Article  15.  "Buildings  and  materiel  of  the  fixed  sanitary  establish 
ments  of  the  Army  shall  remain  subject  to  the  laws  of  war,  but  may  not  be 
diverted  from  their  use  so  long  as  they  are  necessary  for  the  wounded  and 
sick. 


"However,  commanders  of  troops  engaged  in  operations  may  use 
them  in  case  of  urgent  military  necessity  if,  before  such  use,  the  wounded 
and  sick  treated  there  have  been  provided  for." 

BACKGROUND 


The  new  article  radically  alters  the  provisions  of  the  1929  Convention 
relating  to  the  material  of  mobile  medical  units.  According  to  the  1929 
Convention,  if  such  a  unit  fell  into  the  hands  of  the  enemy  its  material 
would  be  returned  as  far  as  possible  at  the  same  time  as  the  medical  person¬ 
nel.  The  new  provisions,  on  the  contrary,  stipulate  that  this  material  is 
to  remain  in  the  hands  of  the  capturing  Party,  but  is  to  be  reserved  for 
the  care  of  the  wounded  and  sick.  This  change  was  largely  brought  about  by 
the  far-reaching  changes  introduced  into  the  Geneva  Convention  of  19U9  in 
regard  to  medical  personnel  who  fell  into  enemy  hands.  The  provision  that 
these  personnel  might  in  future  be  legally  retained,  should  logically  lead 
to  a  change  in  the  provision  made  for  the  disposal  of  the  equipment  of  mobile 
medical  units,  which  need  no  longer  be  restored  to  the  country  of  origin. 

The  practical  obstacles  to  the  restoring  of  equipment  under  modem  war  con¬ 
ditions  also  influenced  the  decision  of  the  conference. 

It  was  further  suggested  that  the  material  of  mobile  units  should  be 
treated  in  the  same  way  as  that  of  fixed  establishments.  The  International 
Committee  of  the  Red  Cross  opposed  this  solution,  which  would  have  weakened 
the  safeguards  medical  units  and  the  wounded  themselves  had  hitherto  enjoyed; 
the  material  of  the  mobile  units  would  have  been  liable  to  become  war  booty 
in  the  same  way  as  that  of  the  fixed  establishments,  and  diverted  from  its 
proper  use ,  whereas  previously  the  Capturing  Power  could  only  use  it  for  the 
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benefit  of  the  wounded.  This  point  of  view  was  adopted.  The  new  article 
provides  that  the  equipment  of  mobile  units  will  not  be  subject  to  the  laws 
of  war*  but  will  be  used  for  the  care  of  the  wounded  and  sick. 

Provisions  regarding  material  of  fixed  medical  establishment  contained 
in  the  previous  Conventions  are  continued  without  substantive  change. 

A  new  provision  prohibits  intentional  destruction  of  material  and  stores 
defined  in  the  article.  This  paragraph  does  not  confine  itself  to  protecting 
the  material  of  fixed  establishments  against  the  enemy  (which  is  done  by  the 
general  provisions  of  the  convention  -  and  was  in  fact*  already  done  in  1929) ) 
it  also  protects  the  material  in  cases  where  those  holding  it  might  be 
tempted  to  destroy  it  to  prevent  it  from  falling  into  enemy  hands. 


Article  33*  GWS 


POSSIBLE  QUESTIONS 

q.  Does  the  change  In  provisions  regarding  material  of  mobile  medical 
units  affect  material  belonging  to  aid  societies? 

A.  No.  Only  material  belonging  to  the  medical  service  of  the  Armed  Forces 
is  affected  and  not  that  of  aid  societies  (Article  3k ). 

Q.  Does  the  provision  that  material  and  stores  shall  not  be  intentionally 
destroyed  also  include  buildings? 

A.  No.  The  stipulation  does  not  cover  the  actual  buildings,  which  may  in 
certain  extreme  cases  have  to  be'  destroyed  for  tactical  reasons . 


GW5  -  Art.  3i| 


Article  3h*  GWS 


SUBSTANCE 

Provide  that  property  of  aid  societies  shall  be  regarded  as  private 
property  and  may  be  requisitioned  only  in  case  of  urgent  necessity  and  after 
the  welfare  of  the  wounded  and  sick  has  been  ensured. 

PRESENT  TEXT 

The  real  and  personal  property  of  aid  societies  which  are  admitted  to 
the  privileges  of  the  Convention  shall  be  regarded  as  private  property. 

The  right  of  requisition  recognized  for  belligerents  by  the  laws  and 
customs  of  war  shall  not  be  exercised  except  in  case  of  urgent  necessity, 
and  only  after  the  welfare  of  the  wounded  and  sick  has  been  ensured. 

PREVIOUS  TEXT 


Replaces  Article  XVI,  GWS  1906: 

"The  materiel  of  aid  societies  admitted  to  the  benefits  of  this 
convention,  in  conformity  to  the  conditions  therein  established,  is  regarded 
as  private,  and,  as  such,  will  be  respected  under  all  circumstances,  save 
that  it  is  subject  to  the  recognized  right  of  requisition  by  belligerents  in 
conformity  to  the  laws  and  usages  of  war." 

Replaces  Article  16,  GWS  1929: 

"The  buildings  of  aid  societies  admitted  to  the  benefits  of  the 
convention  shall  be  regarded  as  private  property. 

"The  materiel  of  these  societies,  irrespective  of  its  location, 
shall  likewise  be  regarded  as  private  property. 

right  of  requisition  recognized  to  belligerents  by  the  laws 
customs  of  war  shall  be  exercised  only  in  case  of  urgent  necessity  and 
er  the  wounded  and  sick  have  been  provided  for." 

Mckgrowto 

soei  +^S  provi8ion8  the  1929  Convention  with  regard  to  property  of  aid 
e  ies  are  continued  without  substantive  change. 
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"The  civil  personnel  and  *  transports  obtained  by  requisition  ■* 
are  subject  to  the  general  rules  of  international  law." 

GWS:  Article  1,  GWS  186U: 

"Ambulances  ■*  *  shall  be  acknowledged  to  be  neuter,  and  as  such 
shall  be  protected  and  respected  so  long  as  any  sick  and  wounded 
may  be  therein." 

BACKGROUND 

Within  the  Geneva  Convention  of  1861; ,  Article  I  provided  that  ambulances 
and  military  hospitals  would  be  neutral  so  long  as  any  sick  and  wounded  re¬ 
mained  therein.  This  neutrality  would  cease  when  occupied  or  held  by  a 
military  (fighting)  force. 

The  Geneva  Convention  of  1906,  introduced,  in  Article  lii,  the  provision 
for  any  sanitary  formation  to  be  used,  when  captured,  for  the  care  of  sick 
and  wounded.  These  formations  were  to  be  returned  to  their  own  Army  in  the 
same  manner  as  were  the  personnel.  In  Article  17,  provision  waB  made  to  use 
medical  transports  but  to  return  them  to  their  own  army.  Requisitioned 
transport  were  made  subject  to  international  law. 

In  1929*  the  provisions  of  the  1906  Convention  remained  in  effect. 

The  Convention  of  19U9  dropped  the  term  "neutral"  but  continued  to  pro¬ 
vide  for  medical  transports  to  be  respected  and  protected.  The  principle 
change  provides  that  this  transport  is  subject  to  the  laws  of  war.  Previous 
conventions  had  required  the  eventual  return  of  this  transport  to  their  own 
Armies.  Transport  which  is  requisitioned  remains  subject  to  international 
law. 


GWS  Art.  36 
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GWS  ARTICLE  36 

GWS  (Sea)  ARTICLE  39 


SUBSTANCE 

Requires  medical  aircraft,  in  addition  to  bearing  the 
distinctive  emblem,  to  fly  at  heights,  times,  and  on  routes 
specifically  agreed  upon  between  the  belligerents  concerned  if 
such  aircraft  are  to  be  respected  and  protected.  Also,  specifies 
the  treatment  of  aircraft,  and  persons  on  board,  in  the  event  of 
landings  on  enemy  territory. 

PRESENT  TEXTS 


"Medical  aircraft,  that  is  to  say,  aircraft  exclusively 
employed  for  the  removal  of  wounded  and  sick  and  for  the 
transport  of  medical  personnel  and  equipment,  shall  not  be 
attacked,  but  shall  be  respected  by  the  belligerents,  while 
flying  at  heights,  times  and  on  routes  specifically  agreed 
upon  between  the'  belligerents  concerned. 

"They  shall  bear,  clearly  marked,  the  distinctive  emblem 
prescribed  in  Article  38*  together  with  their  national  colours, 
on  their  lower,  upper  and  lateral  surfaces.  They  shall  be 
provided  with  any  other  markings  or  means  of  identification 
that  may  be  agreed  upon  between  the  belligerents  upon  the 
outbreak  or  during  the  course  of  hostilities. 

"Unless  agreed  otherwise,  flights  over  enemy  or  enemy- 
occupied  territory  are  prohibited. 

"Medical  aircraft  shall  obey  every  summons  to  land.  In 
the  event  of  a  landing  thus  imposed,  the  aircraft  with  its 
occupants  may  continue  its  flight  after  examination,  if  any. 

"In  the  event  of  an  involuntary  landing  in  eneny  or 
enemy-occupied  territory,  the  wounded  and  sick,  as  well  as  the 
crew  of  the  aircraft  shall  be  prisoners  of  war.  The  medical 
Personnel  shall  be  treated  according  to  Article  24  and  the 
Articles  following."  (GWS  Art.  36) 

"Medical  aircraft,  that  is  to  say,  aircraft  exclusively 
employed  for  the  removal  of  the  wounded,  sick  and  ship- 
decked,  and  for  the  transport  of  medical  personnel  and 
equipment,  may  not  be  the  object  of  attack,  but  shall  be 
J^spected  by  the  Parties  to  the  conflict,  while  flying  at 
heights,  at  times  and  on  routes  specifically  agreed  upon 
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between  the  Parties. to  the  conflict  concerned. 

"They  shall  be  clearly  marked  with  the  distinctive 
emblem  prescribed  in  Article  11,  together  with  their  national 
colours,  on  their  lower,  upper  and  lateral  surfaces.  They 
shall  be  provided  with  any  other  markings  or  means  of 
identification  which  may  be  agreed  upon  between  the  Parties 
to  the  conflict  upon  the  outbreak  or  during  the  course  of 
hostilities. 

"Unless  agreed  otherwise,  flights  over  enemy  or  enemy- 
occupied  territory  are  prohibited. 

"Medical  aircraft  shall  obey  every  summons  to  ali^at  on 
land  or  water.  In  the  event  of  having  thus  to  alight,  the 
aircraft  with  its  occupants  may  continue  its  flight  after 
examination,  if  any. 

"In  the  event  of  alighting  involuntarily  on  land  or 
water  in  enemy  or  enemy-occupied  territory,  the  wounded,  sick 
and  shipwrecked,  as  well  as  the  crew  of  the  aircraft  shall  be 
prisoners  of  war.  The  medical  personnel  shall  be  treated 
according  to  Articles  36  and  37«"  (GWS  sea  Art.  39) 

PREVIOUS  TEXTS 

Article  18  GWS  1929 

"Aircraft  used  as  means  of  medical  transport  shall 
enjoy  the  protection  of  the  Convention  during  the  period  in 
which  they  are  reserved  exclusively  for  the  evacuation  of 
wounded  and  sick  and  the  transport  of  medical  personnel  and 
material. 

"They  shall  be  painted  white  and  shall  bear,  clearly 
marked,  the  distinctive  emblem  prescribed  in  article  19, 
side  by  side  with  their  national  colours,  on  their  lower  and 
upper  surfaces. 

"In  the  absence  of  special  and  express  permission,  flying 
over  the  firing  line,  and  over  the  zone  situated  in  front  of 
clearing  or  dressing  stations,  and  generally  over  all  enemy 
territory  occupied  by  the  energy,  is  prohibited. 

'Medical  aircraft  shall  obey  every  summons  to  land. 

"In  the  event  of  a  landing  thus  imposed,  or  of  an 
involuntary  landing  in  enemy  territory  or  territory  occupied 
by  the  enemy,  the  wounded  and  sick,  as  well  as  the  medical 
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personnel  and  material,  including  the  aircraft,  shall  enjoy 
the  privileges  of  the  present  Convention. 

"The  pilot,  mechanics  and  wireless  telegraph  operators 
captured  shall  be  sent  back,  on  condition  that  they  shall  be 
employed  until  the  close  of  hostilities  in  the  medical 
service  only. " 


BACKGROUND. 


An  attempt  has  been  made  in  this  Article  to  take  care  of  the 
inadequacy  of  distinctive  markings  for  the  protection  of  medical 
aircraft  under  the  present  conditions  of  aerial  warfare.  The  red 
cross  on  a  white  background  no  longer  constitutes  an  easily 
recognizable  emblem  and  therefore  no  longer  affords  effective 
protection.  It  has  been  provided,  accordingly,  that  medical  air¬ 
craft  should  be  required  to  inform  the  adverse  belligerent  of  their 
route,  altitude,  and  time  of  flight.  If  these  are  agreed  to,  such 
aircraft  continue  only  to  be  protected  so  far  as  these  conditions 
are  complied  with  by  the  belligerent  concerned.  Unless  agreed 
otherwise,  however,  flights  over  enemy  and  enemy-occupied  territory 
are  prohibited. 


The  Article  also  stipulates  that  medical  aircraft  shall  obey 
every  summons  to  land,  thereby  providing  the  adverse  party  with  a 
safeguard  against  abuse.  It  applies  in  the  first  place  to  aircraft 
flying  over  enemy  or  enemy-occupied  territory,  whether  or  not 
authorized  to  do  so.  It  also  applies  to  aircraft  Which  are  over 
their  own  territory,  but  close  to  enemy  lines.  If  the  aircraft 
refuses  to  obey,  it  does  so  at  its  own  risk  and  loses  the  protection 
of  the  Convention.  In  the  event  the  aircraft  is  required  by  the 
enemy  to  land,  the  medical  aircraft  with  its  occupants  shall  be 
allowed  to  resume  its  flight  after  inspection  if  the  plane  is  being 
used  exclusively  for  medical  purposes.  If  not  being  used  for 
medical  purposes,  i.e.  if  the  plane  is  carrying  munitions  or  has 
een  used  for  military  observations,  the  plane  loses  the  benefit 
°f  the  Convention;  the  enemy  may  seize  the  plane,  take  the 
'rounded  prisoner,  and  treat  the  medical  staff  and  material  according 
o  the  provisions  of  the  Convention. 


In  case  of 
wounded  on  board 
®ay  be  retained 
0  v<ar  require. 


an  involuntary  landing,  the  crew, 
,  become  prisoners  of  war  and  the 
so  far  as  the  state  of  health  and 


with  any  sick  or 
medical  personnel 
number  of  prisoners 
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GWS  ARTICLE  37 

GWS  (Sea)  ARTICLE  40 


SUBSTANCE 

Permits  medical  aircraft  to  fly  over  neutral  countries,  subject, 
however,  to  previous  agreement  between  the  belligerents  and  neutral 
country  concerned. 

PRESENT  TEXT 

"Subject  to  the  provisions  of  the  second  paragraph,  medical 
aircraft  of  Parties  to  the  conflict  may  fly  over  the  territory 
of  neutral  Powers,  land  on  it  in  case  of  necessity,  or  use  it 
as  a  port  of  call.  They  shall  give  the  neutral  Powers  previous 
notice  of  their  passage  over  the  said  territory  and  obey  all 
summons  to  alight,  on  land  or  water.  They  will  be  immune  from 
attack  only  vihen  flying  on  routes,  at  heights  and  at  times 
specifically  agreed  upon  between  the  Parties  to  the  conflict 
and  the  neutral  Power  concerned. 

"The  neutral  Powers  may,  however,  place  conditions  or 
restrictions  on  the  passage  or  landing  of  medical  aircraft 
on  their  territory.  Such  possible  conditions  or  restrictions 
shall  be  applied  equally  to  all  Parties  to  the  conflict. 

"Unless  agreed  otherwise  between  the  neutral  Power  and 
the  Parties  to  the  conflict,  the  wounded  and  sick  (and 
shipwrecked)  who  are  disembarked,  with  the  consent  of  the 
local  authorities,  on  neutral  territory  by  medical  aircraft, 
shall  be  detained  by  the  neutral  Power,  where  so  required  by 
international  law,  in  such  manner  that  they  cannot  again 
take  part  in  operations  of  war.  The  cost  of  their 
accommodation  and  internment  shall  be  borne  by  the  Power 
on  which  they  depend. " 

PREVIOUS  TEXTS 
None. 


background 

1929  GWS  and  1907  Hague  conventions  did  not  cover  the 
case  of  medical  aircraft  flying  over  a  neutral  country.  The 
c  ^as  Been  remedied  by  the  present  Article.  Parties  to  the 

n  Bict  may  fly  over  the  territory  of  neutral  Powers,  land  thereon 
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in  case  of  necessity,  or  use  it  as  a  port  of  call,  subject  to 
previous  agreement  between  the  belligerents  and  the  neutral  country 
concerned.  The  neutral  country  can  make  such  agreement  dependent 
upon  any  conditions  it  wishes  to  impose,  provided  they  are  identical 
for  all  belligerents.  In  every  case,  the  route,  altitude,  and  time 
of  flight  shall  be  explicitly  agreed.  Unless  agreed  otherwise 
between  the  neutral  power  and  the  parties  to  the  conflict,  the 
wounded,  sick,  or  shipwrecked  disembarked  on  neutral  territory  by 
medical  aircraft  shall  be  detained  by  the  neutral  power  when 
required  by  international  law  in  such  a  manner  that  they  cannot 
again  take  part  in  operations  of  war. 
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GiVS  ARTICLE  38 


SUBSTANCE 

Describes  the  distinctive  emblem  (the  Red  Cross)  of  the 
medical  service  of  the  armed  forces. 

PRESENT  TEXT 

"As  a  compliment  to  Switzerland,  the  heraldic  emblem 
of  the  red  cross  on  a  white  ground  formed  by  reversing  the 
Federal  colours,  is  retained  as  the  emblem  and  distinctive 
sign  of  the  Medical  Service  of  armed  forces. 

"Nevertheless,  in  the  case  of  countries  which  already 
use  as  emblem,  in  place  of  the  red  cross,  the  red  crescent 
or  the  red  lion  and  sun  on  a  white  ground,  those  emblems  are 
also  recognized  by  the  terms  of  the  present  Convention." 


PREVIOUS  TEXTS 


Article  19  GWS  1929 


"As  a  compliment  to  Switzerland,  the  heraldic  emblem  of 
the  red  cross  on  a  white  ground,  formed  by  reversing  the 
Federal  colours,  is  retained  as  the  emblem  and  distinctive 
sign  of  the  medical  service  of  armed  forces. 

"Nevertheless,  in  the  case  of  countries  vhich  already 
use,  in  nlace  of  the  Red  Cross,  the  Red  Crescent  or  the  Red 
Lion  and  Sun  on  a  white  ground  as  a  distinctive  sign,  these 
emblems  are  also  recognized  by  the  terms  of  the  present 
Convention. " 


BACKGROUND 

To  ensure  that  the  protection  accorded  by  the  Convention  shall 
be  thoroughly  effective,  personnel,  vessels,  material,  and  suonlies 
niust  all  bear  a  distinctive  emblem  easily  recognizable  by  the  enemy. 
The  Article  orovides  that  this  emblem  shall  be  the  red  cross  on  a 
white  background,  which  has  been  used  for  this  purpose  for  the  last 
^5  years.  In  the  case  of  countries  which  already  use  as  an  emblem 
^he  red  crescent  or  red  lion  and  sun  on  a  white  ground,  the 
Convention  confirms  established  custom  and  provides  that  those 
emblems  are  also  recognized  by  the  terms  of  the  Convention.  In 
view  of  the  desire  to  avoid  undue  multiplication  of  emblems  which 
could  only  tend  to  diminish  their  protective  value,  the  Geneva 
onference  refused  to  have  the  Shield  of  David  included  in  the 
convention  as  an  authorized  emblem. 


GWS  Art .  39 

G7/S  (Sea)  Art.  41 


GWS  ARTICLE  39 

GWS  (Sea)  ARTICLE  41 

SUBSTANCE 

Relates  to  the  display  of  the  emblem  as  a  protective  sign  by 
the  medical  service. 

PRESENT  TEXTS 


"Under  the  direction  of  the  competent  military  authority, 
the  emblem  shall  be  displayed  on  the  flags,  armleLS  and  on  all 
equipment  employed  in  the  Medical  Service."  (GY/S  Art.  39) 


"Under  the  direction  of  the  competent  military  authority, 
the  emblem  of  the  red  cross  on  a  white  ground  shall  be  displayed 
on  the  flags,  armlets  and  on  all  equipment  employed  in  the 
Medioal  Service. 


"Nevertheless,  in  the  case  of  countries  which  already  use 
as  emblem,  in  place  of  the  red  cross,  the  red  crescent  or  the 
red  lion  and  sun  on  a  white  ground,  these  emblems  are  also  ^ 
recognized  by  the  terms  of  the  present  Convention."  (GVS  sea  Art.  41) 


PREVIOUS  TEXTS 

Article  20  GY/S  1929 

"The  emblem  shall  figure  on  the  flags,  armlets,  and 
on  all  material  belonging  to  the  medical  service,  with  the 
permission  of  the  competent  military  authority." 


BACKGROUND 

The  Article  provides  that  under  the  direction  of  the  competent 
m-*litary  authority,  the  distinctive  emblem  shall  be  displayed  on 
the  flags  and  armlets  and  on  all  equipment  employed  in  the  medical 
service.  Display  of  the  emblem  is  virtually  necessary  if  the 
respect  required  by  the  Convention  is  to  be  accorded  by  the  enemy, 
ne  latter  must  be  in  a  position  to  recognize  them  for  what  they 
There  is  no  obligation,  however,  for  a  belligerent  to  mark 
ftls  Units  with  the  emblem.  Sometimes,  in  front-line  positions,  a 
commander  will  camouflage  his  medical  units  in  order  to  conceal 
6  Presence  or  real  strength  of  his  forces.  But  as  the  enemy  can 
esPect  a  medical  unit  only  if  he  knows  of  its  presence,  respect  for 
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GY/S  Art.  39 

GY/S  (Sea)  Art.  41 


the  camouflaged  unit  -will  be  purely  theoretical.  The  unit  -will  be 
exposed  to  long-range  enemy  fire  and  -will  thus  lose  a  large  part 
of  its  security.  But  in  case  of  occupation,  for  instance,  the 
enemy,  recognizing  the  medical  unit  for  what  it  is,  must  obviously 
respect  it . 

The  use  of  the  phrase  "under  the  direction  of  the  competent 
military  authority"  shows  clearly  that  it  is  the  military  commander 
who  controls  the  emblem  and  can  give  or  withhold  permission  to 
use  it .  The  wording  also  shows  that  the  military  authority  is  at 
all  times  responsible  for  the  use  made  of  the  emblem,  must  keep  a 
constant  check  on  it,  and  see  that  it  is  not  improperly  used  by 
the  troops  or  by  individuals. 

The  question  of  determining  who  is  the  "competent  military 
authority"  is  a  private  one  for  the  armed  forces  of  each  country. 

If  an  officer  exceeds  his  competence,  he  is  responsible  to  his 
superiors  alone.  The  wounded  cannot  be  allowed  to  suffer  thereby. 
An  enemy  cannot  plead  lack  of  competence  to  justify  the  denial 
of  protection  to  a  medical  unit  which  fulfills  the  requirements 
of  the  Convention. 
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GWS  Art.  40 

GV/S  (Sea)  Art.  42 


GV/S  ARTICLE  40 

GV/S  (Sea)  ARTICLE  42 


SUBSTANCE 

Provides  for  identification  of  medical  and  religious  personnel 
by  means  of  an  armlet  with  a  red  cross  and  a  special  identity  card. 

PRESENT  TEXT 

"The  personnel  designated  in  Article  24  and  in  Articles 
26  and  27  (Articles  36  and  37  of  GV/S  sea)  shall  wear,  affixed 
to  the  left  arm,  a  water-resistant  armlet  bearing  the 
distinctive  emblem,  issued  and  stamped  by  the  military 
authority. 

"Such  personnel,  in  addition  to  wearing  the  identity 
disc  mentioned  in  Article  16  (Article  19  of  GUS  sea),  shall 
also  carry  a  special  identity  card  bearing  the  distinctive 
emblem.  This  card  shall  be  water-resistant  and  of  such  size 
that  it  can  be  carried  in  the  pocket.  It  shall  be  worded 
in  the  national  language,  shall  mention  at  least  the  surname 
and  first  names,  the  date  of  birth,  the  rank  and  the  service 
number  of  the  bearer,  and  shall  state  in  what  capacity  he  is 
entitled  to  the  protection  of  the  present  Convention.  The 
card  shall  bear  the  photograph  of  the  owner  and  also  either 
his  signature  or  his  finger-prints  or  both.  It  shall  be 
embossed  with  the  stamp  of  the  military  authority. 

"The  identity  card  shall  be  uniform  throughout  the  same 
armed  forces  and,  as  far  as  possible,  of  a  similar  tyoe  in  the 
armed  forces  of  the  High  Contracting  Parties.  The  Parties 
to  the  conflict  may  be  guided  by  the  model  which  is  annexed, 
by  way  of  example,  to  the  present  Convention.  They  shall 
inform  each  other,  at  the  outbreak  of  hostilities,  of  the 
model  they  are  using.  Identity  cards  should  be  made  out,  if 
possible,  at  least  in  duplicate,  one  copy  being  kept  by  the 
home  country. 

"In  no  circumstances  may  the  said  personnel  be  deprived 
of  their  insignia  or  identity  cards  nor  of  the  right  to  wear 
the  armlet.  In  case  of  loss,  they  shall  be  entitled  to 
receive  duplicates  of  the  cards  and  to  have  the  insignia 
replaced. 

fS  TEXTS 

"The  personnel  protected  in  pursuance  of  articles  9 


GY/S  Art .  40 

GY/S  (Sea)  Art.  42 


(paragraph  l),  10  and  11,  shall  wear,  affixed  to  the  left  arm, 
an  armlet  bearing  the  distinctive  sign,  issued  and  stamped  by 
a  military  authority. 

"The  personnel  mentioned  in  article  9,  paragraphs  1  and  2 
shall  be  provided  with  a  certificate  of  identity,  consisting 
either  of  an  entry  in  their  small  book  (paybook)  or  a 
special  document. 

"The  oersons  mentioned  in  articles  10  and  11  'who  have  no 
military  uniform  shall  be  furnished  by  the  competent  military 
authority  with  a  certificate  of  identity,  with  photograph, 
certifying  their  status  as  medical  personnel. 

"The  certificates  of  identity  shall  be  uniform  and  of  the 
same  pattern  in  each  army. 

"In  no  case  may  the  medical  personnel  be  depiived  of 
their  armlets  or  the  certificates  of  identity  belonging  to 
them. 


"In  case  of  loss  they  have  the  right  to  obtain  duplicates." 


BACKGROUND 


If  medical  and  religious  personnel  are  to  be  respected  and 
protected,  the  enemy  must  be  able  to  recognize  them.  An  attempt 
has  been  made  in  this  Article  to  clarify  the  provisions  regarding 
identification.  Personnel  protected  by  the  Convention  shall  wear, 
affixed  to  their  left  arm,  a  water-resistant  armlet  bearing  the  distinc¬ 
tive  emblem,  issued  and  stamped  by  the  military  authority.  The  latter 
is  particularly  essential  in  order  to  ensure  that  the  armlet  is  worn 
only  by  those  who  are  entitled  to  do  so  under  the  Convention.  This 
condition  is  an  essential  one,  admitting  of  no  exception. 

In  addition  to  the  armlet  bearing  a  red  cross,  provision  has  been 
made  for  a  special  pocket-size,  water-resistant  identity  card  for  all 
personnel  exclusively  engaged  in  protected  activities.  The  identity 
card  is  to  state  in  what  capacity  the  bearer  is  entitled  to  protection 
under  the  Convention  and  is  to  be  uniform  throughout  the  same  armed 
forces.  As  far  as  possible,  it  is  to  be  of  a  similar  type  in  the  armed 
forces  of  all  the  contracting  parties,  and  a  model  card  is  annexed  to 
the  Convention  to  serve  as  a  guide. 

Confiscation  by  the  adverse  party  of  the  identity  card  and  armlet 
are  prohibited.  Medical  personnel  may  keep  their  identity  papers  and 
wear  the  armlet  in  all  circumstances.  In  both  Y/orld  Wars  medical  per¬ 
sonnel  sometimes  had  their  armlets  and  cards  taken  from  them.  This  was 
a  convenient  way  for  the  capturing  state  to  evade  its  obligations.  Such 
practices  are  strictly  forbidden;  the  special  insignia  and  identity  cards 
of  medical  personnel  can  only  tje  withdrawn  by  the  military  authorities  of 
their  own  armed  forces. 
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Art.  1*1 


GW5 


GVB  ARTICIE  1*1 


SUBSTANCE 

Provides  for  the  identification  of  temporary  medical  personnel  by 
means  of  an  armlet  with  a  small  red  cross  and  special  notation  on  military 
identification  cards* 

PRESENT  TEXT 

"The  personnel  designated  in  Article  25  shall  wear,  but  only 
while  carrying  out  medical  duties,  a  white  armlet  bearing  in  its 
centre  the  distinctive  sign  in  miniature;  the  armlet  shall  be 
issued  and  stamped  by  the  military  authority* 

"Military  identity  documents  to  be  carried  by  this  type  of 
personnel  shall  specify  what  special  training  they  have  received, 
the  temporary  character  of  the  duties  they  are  engaged  upon,  and 
their  authority  for  wearing  the  armlet* B 

PREVIOUS  TEXTS 

None* 


BACKGROUND 


The  purpose  of  the  Article  is  to  provide  some  permanent  sign  to  make 
it  possible  to  recognize  and  protect  temporary  medical  staff  S3  defined 
in  Article  25*  The  idea  of  creating  a  new  emblem  w us  rejected,  on  the 
ground  that  the  multiplication  of  symbols  would  be  likely  to  lead  to  mis¬ 
understanding,  and  also  because  all  the  designs  proposed  were  liable  to 
be  confused  with  signs  already  in  use  in  the  various  armies  to  indicate 
rank  and  service.  The  Convention  therefore  provides  that  temporary 
aedical  personnel  should  wear  a  white  armlet  with  a  red  cross  emblem  of 
a  smaller  size. 


th  AS  personnel  °T  this  rind  will  be  treated  as  prisoners  of  war  if 
®y  fall  into  the  hands  of  the  enemy,  a  special  identity  card  for  them 
®uld  not  serve  any  useful  purpose*  It  is  therefore  provided  simply  to 
th©6  4  s^>ec^-ri  sntry  on  their  regular  military  identity  cards,  indicating 
cWQatUre  of  the  “©dical  training  they  have  undergone,  the  temporary 
©ff  a+*'er  °f  th©ir  duties,  and  their  authority  to  wear  an  armlet*  The 
in  nrH  rill  be  to  authorize  the  enemy  to  make  use  of  their  services 

Pidsoner  of  war  camps,  preferably  for  duties  of  a  medical  nature* 


ARTICUG  k2 


GWS 


SOBSTAKCE 

Relates  to  the  display  of  the  Red  Cross  flag  over  medical  units  and 
establishments* 

PRESENT  text 

"The  distinctive  flag  of  the  Convention  shall  be  hoisted  only- 
over  such  medical  units  and  establishments  as  are  entitled  to  be 
respected  under  the  Convention,  and  only  with  the  consent  of  the 
military  authorities* 

"In  mobile  units,  as  in  fixed  establishments,  it  may  be 
accompanied  by  the  national  flag  of  the  Party  to  the  conflict  to 
which  the  unit  or  establishment  belongs* 

"Nevertheless,  medical  units  which  have  fallen  into  the 
hands  of  the  enemy  shall  not  fly  any  flag  other  than  that  of  the 
Convention* 

"Parties  to  the  conflict  shall  take  the  necessary  steps, 
in  so  far  a3  military  considerations  permit,  to  make  the  distinc¬ 
tive  emblems  indicating  medical  units  and  establishments  clearly 
visible  to  the  enemy  land,  air  or  naval  forces,  in  order  to 
obviate  the  possibility  of  any  hostile  action*" 

PREVIOUS  TEXTS 


Article  22  GWS  192? 


"The  distinctive  flag  of  the  Convention  shall  be  hoisted  only 
over  such  medical  formations  and  establishments  as  are  entitled  to  be 
respected  under  the  Convention,  and  with  the  consent  of  the  military 
authorities.  In  fixed  establishments  it  shall  be,  and  in  mobile 
formations  it  may  be,  accompanied  by  the  national  flag  of  the 
belligerent  to  whom  the  formation  or  establishment  belongs. 

"Nevertheless,  medical  formations  which  have  fallen  into  the 
hands  of  the  enemy,  so  long  as  they  are  in  that  situation,  shall 
not  fly  any  other  flag  than  that  of  the  Convention* 

"Belligerents  shall  take  ths  necessary  steps,  so  far  as  military 
exigencies  permit,  to  make  clearly  visible  to  enemy  forces,  whether 
land,  air,  or  sea,  the  distinctive  emblems  indicating  medical  forma- 
tons  and  establishments,  in  order  to  avoid  the  possibility  of  any 
offensive  action*" 


BACKGROUHD 


The  Article  provides  that  the  distinctive  flag  of  the  Convention  shall 
be  hoisted  only  over  such  nodical  units  and  establishments  as  are  entitled 
to  be  respected  under  the  Convention,  and  only  with  the  consent  of  the 
military  authorities.  In  fixed  establishments  and  mobile  units  it  may  be 
accompanied  by  the  national  flag  of  the  party  to  the  conflict  to  which  the 
establishment  or  unit  belongs.  This  is  a  change  from  the  1929  convention 
which,  instead  of  making  it  permissive,  required  that  in  fixed  establish¬ 
ments  the  national  flag  accompany  the  Red  Cross  flag.  Medical  units  which 
have  fallen  into  the  hands  of  the  enemy,  however,  are  permitted  only  to 
fly  the  Red  Cross  flag#  In  order  to  prevent  the  possibility  of  hostile 
action,  parties  to  the  conflict  are  required,  in  so  far  as  military  con¬ 
siderations  permit,  to  make  the  distinctive  emblems  indicating  medical 
units  and  establishments  clearly  visible  to  enei^y  land,  naval,  or  air 
forces. 


Art.  1|3 


ARTICIE  U3 


SUBSTANCE 


Relates  to  the  flags  to  be  displayed  by  medical  units  of  neutral 
countries  which  have  been  authorized  to  loan  their  services  to  a  belligerent* 

PRESENT  TEXT 

"The  medical  units  belonging  to  neutral  countries,  which  may 
have  been  authorized  to  lend  their  services  to  a  belligerent  under 
the  conditions  laid  down  in  Article  27,  shall  fly,  along  with  the 
flag  of  the  Convention,  the  national  flag  of  that  belligerent, 
wherever  the  latter  makes  use  of  the  faculty  conferred  on  hi*  by 
Article  U2. 

"Subject  to  orders  to  the  contrary  by  the  responsible  military 
authorities,  they  may,  on  all  occasions,  fly  their  national  flag, 
even  if  they  fall  into  the  hands  of  the  adverse  Party." 


PREVIOUS  TEXTS 


Article  23  GVsE  1929 


"The  medical  units  belonging  to  neutral  countries  which  shall 
have  been  authorized  to  lend  their  services  under  the  conditions 
laid  down  in  article  11,  shall  fly,  along  with  the  flag  of  the 
Convention,  the  national  flag  of  the  belligerent  to  whose  army 
they  are  attached. 

"They  shall  also  have  the  right,  so  long  as  they  shall  lend 
their  services  to  a  belligerent,  to  fly  their  national  flag. 

"The  provisions  of  the  second  paragraph  of  the  preceding 
article  are  applicable  to  the*." 

BACKGROUND 

Medical  units  of  a  neutral  country  loaned  to  a  belligerent  are  required 
y°  fly,  along  with  the  flag  of  the  Convention,  the  national  flag  of  the 
D9liigerent  to  which  they  are  attached  if  the  belligerent  commander  has 
decided  that  his  medical  units  shall  do  so.  Subject  to  orders  to  the  con- 
ary  by  the  responsible  military  authorities,  they  may  on  all  occasions 
y  their  national  flag,  even  if  thqy  fall  into  the  hands  of  the  adverse 
wM  v^’  Tlle  -1-a"tter  is  contraiy  to  the  provisions  of  the  1929  convention 
conv  3^-Pu^a^ed  that  such  medical  units  shall  fly  only  the  flag  of  the 
event  of  falling  into  the  hands  of  the  adverse  party. 

Provision  in  the  case  of  the  national  flag  of  the  belligerent, 
#u^h?r?v^so  "subject  to  orders  to  the  contrary  by  the  responsible  military 
heutr1^*'63"  doe3  mean  that  the  belligerent  can  decide  whether  or  not 
tiOQ  aJ"  unit3  generally  are  to  fly  their  own  flags.  It  implies  a  restric- 
reaSoIaaci9,  ^  particular  cases  and  for  a  limited  period  only,  for  tactical 
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Art*  1(4 


GWS  ARTICLE  44 


GVS 


SUBSTANCE 

Seta  forth  the  conditions  under  which  the  Red  Cross  emblem  may  be  used. 

PRESENT  text 

"With  the  exception  of  the  cases  mentioned  in  the  following 
paragraphs  of  the  present  Article,  the  emblem  of  the  Red  Cross  on 
a  white  ground  and  the  words  'Red  Cross',  or  'Geneva  Cross 1  may 
not  be  employed,  either  in  time  of  peace  or  in  time  of  war,  except 
to  indicate  or  to  protect  the  medical  units  and  establishments, 
the  personnel  and  material  protected  by  the  present  Convention  and 
other  Conventions  dealing  with  similar  matters.  The  same  shall 
apply  to  the  emblems  mentioned  in  Article  38,  second  paragraph, 
in  respect  of  the  countries  which  use  them.  The  National  Red  Cross 
Societies  and  other  Societies  designated  in  Article  26  shall  have 
the  right  to  use  the  distinctive  emblem  conferring  the  protection 
of  the  Convention  only  within  the  framework  of  the  present  para¬ 
graph* 

"Furthermore,  National  Red  Cross  (Red  Crescent,  Red  Lion  and 
Sun)  Societies  may,  in  time  of  peace,  in  accordance  with  their 
national  legislation,  make  use  of  the  name  and  emblem  of  the  Red 
Cross  for  their  other  activities  which  are  in  conformity  with  the 
principles  laid  down  by  the  International  Red  Cross  Conferences. 

When  those  activities  are  carried  out  in  time  of  war,  the  condi¬ 
tions  for  the  use  of  the  emblem  shall  be  such  that  it  cannot  be 
considered  a3  conferring  the  protection  of  the  Convention}  the 
emblem  shall  be  comparatively  small  in  size  and  may  not  be  placed 
on  armlets  or  on  the  roofs  of  buildings. 

"The  international  Red  Cross  organizations  and  their  duly 
authorized  personnel  shall  be  permitted  to  make  u3e,  at  all  times, 
of  the  emblem  of  the  Red  Cross  on  a  white  ground. 

"As  an  exceptional  measure,  in  conformity  with  national  legis¬ 
lation  and  with  the  express  permission  of  one  of  the  National  Red 
Cross  (Red  Crescent,  Red  Lion  and  Sun)  Societies,  the  emblem  of  the 
Convention  may  be  employed  in  time  of  peace  to  identify  vehicles 
used  as  ambulances  and  to  mark  the  position  of  aid  stations  exclu¬ 
sively  assigned  to  the  purpose  of  giving  free  treatment  to  the 
wounded  and  sick." 


Article  24  OWS  1929 

,  "The  emblem  of  the  red  cross  on  a  white  ground  and  the  words 
ed  Cross  *  or  'Geneva  Cross'  shall  not  be  used,  either  in  time  of 

med?6  °r  war>  exceP't  Protect  or  to  indicate  the 

®Pical  formations  and  establishments  and  the  personnel  and 
er^al  protected  by  the  Convention. 


44-1 


Art*  UU 


GWS 

"The  same  shall  apply,  as  regards  the  emblems  mentioned  in 
article  19,  paragraph  2,  in  respect  of  the  countries  which  use 
then. 


"The  Voluntary  Aid  Societies  mentioned  in  article  10,  may, 
in  accordance  with  their  national  legislation,  use  the  distinctive 
emblem  in  connexion  with  their  humanitarian  activities  in  time  of 
peace. 


"As  an  exceptional  measure,  and  with  the  express  authority  of 
one  of  the  national  societies  of  the  Red  Cross  (Red  Crescent,  Red 
Lion  and  Sun),  use  may  be  made  of  the  emblem  of  the  Convention  in 
time  of  peace  to  mark  the  position  of  aid  stations  exclusively 
reserved  for  the  purpose  of  giving  free  treatment  to  the  wounded 
or  the  sick." 

BACKGROUND 


The  essential  provisions  of  Article  21;  of  the  1929  convention  hare 
been  incorporated  in  this  Article.  An  attempt  has  been  made,  however,  to 
establish  a  clearer  distinction  between  the  use  of  the  distinctive  emblem 
which  has  a  protective  value  during  military  operations  and  the  popular 
emblem  used  by  national  red  cross  societies  for  purposes  of  identification* 

In  order  that  the  protective  emblem  shall  retain  its  full  value,  it  is 
provided  that  it  can  only  be  used  in  time  of  peace  by  national  red  cross 
societies  for  their  other  activities  which  are  in  conformity  with  the 
principles  laid  down  by  the  International  Red  Cross  Conferences.  When 
those  activities  are  carried  out  in  time  of  war,  the  conditions  for  the 
use  of  the  emblem  shall  be  such  that  it  cannot  be  considered  as  conferring 
the  protection  of  the  Convention,  and  the  emblem  must  be  small  in  size  and 
may  not  be  placed  on  armlets  or  on  the  roof 3  of  buildings* 

In  view  of  the  fact  that  international  red  cross  organisations  are 
required  to  perform  their  duties  everywhere  and  in  all  circumstances,  a 
new  provision  has  been  inserted  in  the  present  Convention  permitting  such 
organizations  to  make  use  of  the  Red  Cross  emblem  at  all  times,  thus  remedying 
a  serious  defect  in  the  1929  convention*  The  part  played  by  these  bodies  in 
the  execution  of  all  the  Geneva  Conventions  is  far  too  important  to  contem¬ 
plate  the  possibility  of  their  being  deliberately  exposed  to  the  hazards  of 
war. 


As  an  exceptional  measure,  in  conformity  with  national  legislation  and 
with  the  express  permission  of  the  National  Red  Cross  Societies,  the  emblem 
may  be  employed  in  time  of  peace  to  identify  vehicles  used  as  ambulances 
and  to  mark  the  position  of  aid  stations  exclusively  assigned  for  the 
purpose  of  giving  free  treatment  to  the  wounded  or  sick. 


GWS  -  Art.  45 
GWS  Sea  -  Art.  46 


Article  45.  GWS 
Article  46,  GWS~Sea 


SUBSTANCE 

Provides  for  detailed  execution  of  the  Convention  and  for  the 
general  application  of  its  principals  in  unforeseen  cases. 

PRESENT  TEXTS 

Article  45 

Each  Party  to  the  conflict,  acting  through  its  commanders-in- 
chief,  shall  ensure  the  detailed  execution  of  the  preceding  Articles  and 
provide  for  unforeseen  cases,  in  conformity  with  the  general  principles 
of  the  present  Convention. 

Article  46 

Each  Party  to  the  conflict,  acting  through  its  Commanders-in- 
Chief,  shall  ensure  the  detailed  execution  of  the  preceding  Articles  and 
provide  for  unforeseen  cases,  in  conformity  with  the  general  principles 
of  the  present  Convention. 

PREVIOUS  TEXTS 


Article  19  of  the  1907  Hague  Convention 

The  commanders-in-chief  of  the  belligerent  fleets  must  see 
that  the  above  articles  are  properly  carried  out;  they  will  have  also 
to  see  to  cases  not  covered  thereby,  in  accordance  with  the  instructions 
of  their  respective  Governments  and  in  conformity  with  the  general 
principles  of  the  present  Convention. 

Article  26  of  the  1929  Red  Cross  Convention 

It  shall  be  the  duty  of  the  commanders-in-chief  of  the  belligerent 
Armies  to  provide  for  the  details  of  execution  of  the  foregoing  articles, 
th  as  ^or  unforeseen  cases,  in  accordance  with  the  instructions  of 

eir  respective  Governments,  and  conformably  to  the  general  principles 
r  this  convention. 

BACKGROUND 


the  id^S*  ^  GWS-Sea  and  Art.  45  of  the  GWS  Convention,  differ  from 
19  only  in  that  they  place  the  obligation  for  execution 
Cc»mnand  0nVenti-0n  on  the  Part^es  to  the  conflict,  acting  through  their 
ers-in~chief ,  instead  of  the  commanders  directly. 
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GWS  -  Art.  46 
GWS  Sea  -  Art.  47 


Article  46.  GWS 
Article  47 »  GWS  Sea 


SUBSTANCE 


Prohibits  reprisals  against  all  persons,  personnel  and  equipment 
protected  by  the  Convention. 

PRESENT  TEXTS 

Article  46 

Reprisals  against  the  wounded,  sick,  personnel,  buildings  or 
equipment  protected  by  the  Convention  are  prohibited. 

Article  47 

Reprisals  against  the  wounded,  sick  and  shipwrecked  persons, 
the  personnel,  the  vessels  or  the  equipment  protected  by  the  Convention 
are  prohibited. 

PREVIOUS  TEXTS 


None 

BACKGROUND 


Art.  2  of  the  1929  Geneva  POW  Convention  and  Art.  13  of  the  GPW 
Convention  contain  corresponding  provisions  regarding  prisoners  of  war. 
Although  the  provisions  of  GWS  and  GWS  Sea  as  a  whole  might  lead  one  to 
believe  that  they  ensured  adequate  protection  in  all  cases.  WW  II 
experience  has  shown  sufficient  deplorable  events  to  justify  inclusion 
of  this  Article. 
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GITS  Art.  53 


G’./S  ARTICLE  53 


SUBSTANCE 


Misuse  of  the  distinctive  emblem. 

PRESENT  TEXT 

"The  use  by  individuals,  societies,  firms  or  companies  either 
public. or  private,  other  than  those  entitled  thereto  under  the 
present  Convention,  of  the  emblem  or  the  designation  'Red  Cross' 
or  'Geneva  Cross',  or  any  sign  or  designation  constituting  an 
imitation  thereof  whatever  the  object  of  such  use,  and  irrespective 
of  the  date  of  its  adoption,  shall  be  prohibited  at  all  times. 

"By  reason  of  the  tribute  paid  to  Switzerland  by  the  adoption 
of  the  reversed  Federal  colours,  and  of  the  confusion  which  may 
arise  between  the  arms  of  Switzerland  and  the  distenctive  emblem  of 
the  Convention,  the  use  by  private  individuals,  societies  or  firms, 
of  the  arms  of  the  Swiss  Confederation,  or  of  marks  constituting 
an  imitation  thereof,  whether  as  trade-marks  or  commercial  marks, 
or  as  parts  of  such  marks,  or  for  a  purpose  contrary  to  commercial 
honesty,  or  in  circumstances  capable  of  wounding  Swiss  sentiment 
shall  be  prohibited  at  all  times. 

"Nevertheless,  such  High  Contracting  Parties  as  were  not  party 
to  the  Geneva  Convention  of  July  27 ,  1929,  may  grant  to  prior  users 
of  the  emblems,  designations,  signs  or  marks  designated  in  the  first 
paragraph,  a  time  limit  not  to  exceed  three  years  from  the  coming 
into  force  of  the  present  Convention  to  discontinue  such  use,  provided 
that  the  said  use  shall  not  be  such  as  would  appear,  in  time  of  war, 
to  confer  the  protection  of  the  Convention. 

"ihe  prohibition  laid  down  in  the  first  paragraph  of  the  present 
Article  shall  also  apply,  without  effect  on  any  rights  accuired 
through  prior  use,  to  the  emblems  and  marks  mentioned  in  the  second 
paragraph  of  Article  38." 


PREVIOUS  TEXTS 


Article  28  GEE  1929 


"The  Governments  of  the  High  Contracting  Parties  whose  legisla¬ 
tion  is  not  at  present  adequate  for  the  purpose,  shall  adopt  or 
propose  to  their  legislatures  the  measures  necessary  to  prevent  at 
all  times: 

(a)  the  use  of  the  emblem  or  designation  'Red  Cross'  or  'Geneva 
Cross'  by  private  individuals  or  associations,  firms  or 
companies,  other  than  those  entitled  thereto  under  the 
present  Convention,  as  well  as  the  use  of  any  sign  or 
designation  constituting  an  imitation,  for  commercial  or 
any  other  purposes; 
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(b)  by  reason  of  the  compliment  paid  to  Switzerland  by  the 
adoption  of  the  reversed  Federal  colours,  the  use  by 
private  individuals  or  associations,  firms  or  companies 
of  the  arms  of  the  Swiss  Confederation,  or  marks  consti¬ 
tuting  an  imitation,  whether  as  trade-marks  or  as  parts 
of  such  narks,  or  for  a  purpose  contrary  to  commercial 
honesty,  or  in  circumstances  capable  of  wounding  Swiss 
national  sentiment. 

"Hie  prohibition  indicated  in  (a)  of  the  use  of  marks  or 
designations  constituting  an  imitation  of  the  emblem  or  designa¬ 
tion  of  'Red  Cross'  or  'Geneva  Cross',  as  well  as  the  prohibition 
in  (b)  of  the  use  of  the  arms  of  the  Swiss  Confederation  or  marks 
constituting  an  imitation,  shall  take  effect  as  from  the  date  fixed 
by  each  legislature,  and  not  later  than  five  years  after  the 
coming  into  force  of  the  present  Convention.  From  the  date  of 
such  coming  into  force,  it  shall  no  longer  be  lawful  to  adopt  a 
trade-mark  in  contravention  of  these  rules." 

BACKGROUND 


As  indicated  in  Article  44*  the  red  cross  on  a  white  ground  can 
be  used  in  two  entirely  different  senses.  ’Then  it  appears  on  persons 
or  property  which  the  Convention  states  shall  be  respected,  the  sign 
has  protective  value;  when  it  merely  indicates  that  a  person  or  thing 
is  connected  in  some  way  with  the  Red  Cross,  but  not  in  the  sense  of 
being  entitled  to  the  protection  of  the  Convention,  the  sign  is  indica¬ 
tory.  A  distinction  must  therefore  be  drawn  between  abuse  of  the  protec¬ 
tive  sign  and  abuse  of  the  indicatory  sign.  The  first,  in  time  of  war, 
is  far  the  more  serious,  because  it  may  endanger  human  lives.  The  fact 
that  buildings  in  a  war  zone  display  the  Red  Cross  sign  when  they  are 
not  entitled  to  do  so,  may  compromise  the  security  of  hospitals  which 
display  it  legally  and  undermine  the  respect  due  to  the  Convention. 
However,  misuse  of  the  purely  indicatory  sign  must  also  be  prevented  as 
it  does  serious  harm  to  the  Red  Cross  movement  and  diminishes  the  prestige 
of  the  emblem.  Article  53  is  primarily  intended  to  prohibit  misuse  of 
the  indicatory  sign,  e.  g.  its  use  for  commercial  purposes;  it  is,  how¬ 
ever,  aimed  as  well  at  abuse  of  the  protective  sign  in  wartime. 

In  addition  to  prohibiting  misuse  of  the  Red  Cross  emblem,  protec¬ 
tion  has  been  extended  to  the  designations  "Red  Cross"  and  "Geneva  Cross" 
which  from  the  official  title  of  the  great  humanitarian  institution 
known  as  the  Red  Cross.  Unauthorized  use  of  imitations  of  the  emblem 
and  title  are  likewise  forbidden. 
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Use  of  the  emblem  is  forbidden  to  everyone  not  expressly  authorized 
by  the  Convention.  Article  44  gives  a  list  of  those  entitled  to  use  it. 
Among  organizations,  only  Red  Cross  organizations  and  societies  and  other 
recognized  relief  societies  are  mentioned.  Private  individuals  may  not 
use  it.  The  sole  exception,  accorded  only  with  the  express  permission 
of  the  National  Red  Cross,  is  to  identify  an  aid  post  or  motor  ambulance. 
Governments  themselves  may  only  employ  the  sign  to  identify  the  staff 
and  material  of  their  medical  services.  Also,  apart  from  authorized 
cases,  use  of  the  emblem  is  forbidden  no  matter  what  the  object  of  such 
use.  It  means  that  the  emblem  cannot  be  utilized,  except  as  provided 
for  in  the  Convention,  for  any  objective,  however  commendable,  or  for 
any  other  humanitarian  purpose. 

As  regards  time,  in  the  first  place,  the  prohibition  is  valid  at 
all  times,  in  peacetime  as  in  war.  Secondly,  unauthorized  uses  are 
required  to  disappear  irrespective  of  the  date  of  their  adoption.  This 
requirement  was  already  contained  in  the  1906  and  1929  conventions,  but 
some  states,  following  constitutional  principles  when  legislating, 
made  an  exception  in  the  case  of  rights  acquired  by  prior  use.  The 
provision  now  requires  that  trade-marks  and  commercial  marks  incorporat¬ 
ing  the  Red  Cross  must  disaopear,  even  if  they  have  been  in  use  for  a 
century  or  more. 

Article  53  also  prohibits  misuse  of  the  white  cross  on  a  red  ground. 
The  protection  therefor  is  provided  not  only  because  of  the  tribute  paid 
to  Switzerland  by  the  adoption  of  the  reversed  Federal  colours,  but 
particularly  because  of  the  confusion  which  may  arise  between  the  arms 
of . Switzerland  and  the  distinctive  emblem  of  the  Convention.  The 
principle  object  of  the  provision  is  to  preserve  the  Red  Cross  sign 
from  every  sort  of  infringement,  even  indirect,  and  prevent  the  decep¬ 
tion  practiced  by  firms  which  exploit  the  resemblance  between  the  two 
emblems  in  order  to  mislead  the  public.  The  unauthorized  use  of  the 
Red  Cross  is  prohibited  irrespective  of  the  date  of  its  adoption,  but 
the  phrase  does  not  occur  in  connection  with  the  prohibited  misuse  of 
the  Swiss  arms.  The  question  arises  of  whether  this  allows  states  to 
reserve  the  vested  rights  of  those  already  using  the  white  cross  on  a 
red  ground.  The  ansY/er  would  aopear  to  be  in  the  negative.  The  present 
wording  is  absolute,  and  an  explicit  reservation  would  have  been  needed 
°  maRe  an  exception  in  the  case  of  prior  users. 

The  provisions  prohibiting  misuse  of  the  Red  Cross  sign  and  of 
e  arms  of  Switzerland  will  take  immediate  effect  upon  the  entry  into 
°rce  of  the  Convention  for  each  country  in  the  case  of  all  states 
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party  to  the  1929  Convention.  The  very  few  states  which  were  not 
party  to  the  1929  Convention  may  grant  users  of  the  Red  Cross  sign 
three  years  grace  provided  that  during  this  period  the  signs  and 
emblems  used  are  not  such  as  would  appear,  in  time  of  war,  to  confer 
the  protection  of  the  Convention.  Accordingly,  the  only  signs  which 
may  remain  in  use  for  a  limited  period  are  those  of  a  purely  indicatory 
type. 


Unlawful  use  of  the  alternative  emblems  of  the  red  cresent  and 
red  lion  and  sun  is  also  prohibited  in  all  states  party  to  the  Convention. 
The  scope  of  the  prohibition  is  the  same  as  in  the  case  of  the  Red  Cross 
with  one  essential  difference.  The  prohibition  concerning  the  two 
alternative  emblems  does  not  affect  any  rights  acquired  through  orior 
use;  it  applies  only  to  persons  who  claim  the  right  to  use  the  emblems 
after  the  Convention  has  come  into  force. 
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COM.  ART.  54,  GWS 

45,  GWS  Sea 


COMMON  ARTICLES 
54,  GWS 
45,  GWS  Sea 

SUBSTANCE 


Provides  that  the  Contracting  Parties  shall  take  the  necessary 
measures  to-  prevent  and  repress  the  abuse  of  distinctive  signs. 

PRESENT  TEXT 

"The  High  Contracting  Parties  shall,  if  their  legislation 
is  not  already  adequate,  take  measures  necessary  for  the  preven¬ 
tion  and  repression,  at  all  times,  of  the  abuses  referred  to 
under  Article  53 •" 

PREVIOUS  TEXTS 


None. 

(See  papers  on  Red  Cross  Emblem  and  Legislation  which  May 
be  Required.) 
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Annex  I,  GWS 

SUBSTANCE 

Annex  I  is  a  model  draft  agreement  which  Parties  may  implement  for 
the  purpose  of  setting  up  hospital  zones  or  localities  reserved  for  the 
wounded  and  sick  under  the  provisions  of  Article  23. 

PREVIOUS  TEXT 

None. 

BACKGROUND 


1.  Drafting  History 

The  idea  of  hospital  localities  was  first  proposed  in  18?0,  the 
time  of  the  Franco-Prussian  War,  by  Henry  Dunant,  the  founder  of  the  Red 
Cross,  but  it  was  not  followed  up  owing  to  military  events.  The  following 
year,  at  the  time  of  the  revolt  of  the  Commune,  Dunant  first  advanced  the 
idea  of  having  safety  zones  set  up  as  places  of  refuge  for  the  civilian 
population  in  Paris. 

In  1929,  General  Georges  Saint-Paul  of  the  French  Medical  Service 
drew  up  a  plan  for  setting  up  places  of  refuge  for  military  and  civilian 
wounded  and  sick  and  certain  other  civilians  whose  weakness  placed  them  on 
the  same  footing  as  the  sick  (children,  old  people,  etc).  In  1931,  he  also 
founded  an  association  for  the  purpose  of  giving  publicity  to  the  plan  and 
working  toward  its  realization. 

In  193U,  a  commission  of  medical  and  legal  experts  meeting  in 
Monaco  drew  up  a  draft  convention  dealing  with  respect  for  human  life  in 
wartime.  This  document,  which  is  known  as  the  Monaco  Draft,  contains 
important  provisions  concerning  hospital  localities  and  safety  zones.  A 
contemplated  Diplomatic  Conference  to  approve  this  draft  was  never  held 
and  the  Monaco  texts  were  eventually  handed  over  to  the  International 
Committee  of  the  Red  Cross. 

A  commission  of  experts  convened  by  the  International  Committee 
of  the  Red  Cross  in  1936,  considered  that  some  progress  might  be  made,  at 
least  as  far  as  hospital  zones  were  concerned;  but  pointed  out  that  the 
assistance  of  military  experts  would  be  essential.  The  Commission  felt 
that  it  was  first  necessary  to  concentrate  on  hospital  zones  for  members 
°f  the  Armed  Forces  and  that  the  wider  problem  of  safety  zones  for  civilians 
c°uld  be  tackled  later  with  a  greater  chance  of  success. 
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A  commission  of  military  experts  and  international  jurists  met 
in  October  1938  and  drew  up  a  Draft  Convention  (known  as  the  1938  Draft) 
for  the  creation  of  hospital  zones  and  localities  for  wounded  and  sick 
members  of  the  Armed  Forces.  This  draft  received  wide  distribution  but 
was  never  officially  adopted  due  to  the  outbreak  of  World  War  II. 

Neutralized  zones  had  been  successfully  established  at  Madrid 
in  1936  and  at  Shanghai  in  1937.  The  Red  Cross  proposed  on  several 
occasions  during  World  War  II  that  belligerents  conclude  agreements  based 
on  the  1938  Draft  but  this  proposal  met  with  little  success  although  a 
number  of  states  sent  replies  which  were  favorable  in  principle. 

In  19h5i  the  Red  Cross  took  the  1938  Draft  as  its  basis  in  the 
preparatory  work  undertaken  in  connection  with  the  revision  and  develop¬ 
ment  of  the  Geneva  Conventions.  When  the  19b  7  Conference  of  Governmental 
Experts  showed  that  States  were  not  inclined  to  adopt  clauses  of  a  mandatory 
nature  in  this  matter,  the  International  Committee  of  the  Red  Cross  drafted 
two  articles,  for  insertion  in  the  First  and  Fourth  Conventions  respectively, 
recommending  that  the  Powers  should  establish  hospital  zones  and  safety  zones. 
To  encourage  setting  up  such  zones,  it  proposed  that  a  Draft  agreement,  which 
States  could  take  as  a  model  when  establishing  and  recognizing  the  zones, 
should  be  annexed  to  the  two  Conventions. 

The  present  Article  23,  GWS,  together  with  the  Draft  Agreement 
wa3  approved  with  no  change  of  any  importance,  by  the  XVII th  International 
Red  Cross  Conference,  and  later  by  the  Diplomatic  Conference  in  19b9.  The 
latter  separated  the  Draft  Agreement,  which  had  previously  been  common  to 
the  First  and  Fourth  Conventions,  into  two  distinct  documents,  one  referring 
to  hospital  zones  for  wounded  and  sick  members  of  the  Armed  Forces,  and  the 
other  dealing  with  hospital  zones  for  wounded  and  sick  civilians  and  safety 
zones  for  certain  categories  of  the  population. 

2.  Analysis  of  Articles 


Annex  I  has  only  been  proposed  to  States  as  a  model  draft  agree¬ 
ment  relating  to  hospital  zones  and  localities.  But  the  fact  that  it  was 
carefully  drafted  at  the  Diplomatic  Conference  and  that  the  latter  finally 
adopted  it,  gives  it  a  very  real  val^e.  Its  stipulations  should  therefore 
be  taken  as  a  basis  without  further  discussion,  whenever  a  hospital  zone 
is  to  be  established. 
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Annex  I*  GWS 


Article  1  determines  the  categories  of  persons  entitled  to  reside 
in  hospital  zones.  In  addition  to  persons  named  in  Article  23,  GWS,  persons 
whose  permanent  residence  is  within  such  zones  shall  have  the  right  to  stay 
there . 


Article  2  prohibits  persons  residing  in  the  zone  from  performing 
work  directly  connected  with  military  operations  or  the  production  of  war 
material.  The  former  has  been  defined  in  Article  £0,  GPW,  which  authorizes 
the  employment  of  prisoners  of  war  on  certain  classes  of  work  including 
agriculture,  certain  specified  industries,  transport  and  handling  of  stores 
not  military  in  character  or  purpose,  commercial  business  and  arts  and 
crafts,  domestic  service  and  public  utility  services  having  no  military 
character  or  purpose.  As  for  the  expression  "production  of  war  material," 
this  is  one  of  the  points  which  states  might  deal  with  in  greater  detail 
when  bringing  the  Agreement  into  force. 


Article  3  prohibits  access  to  all  persons  who  have  no  right  of 
residence  or  entry.  This  will,  no  doubt,  require  a  fairly  large  police 
force  since  under  certain  circumstances,  a  considerable  number  of  unauthor¬ 
ized  persons  may  try  to  enter  the  zones. 


Article  U  specifies  conditions  which  hospital  zones  must  fulfill. 
They  must  only  occupy  a  small  part  of  the  country's  territory,  be  thinly 
populated  in  relation  to  the  possibilities  of  accommodation,  be  remote  from 
military  objectives  or  large  industrial  or  administrative  establishments 
and  must  not  be  situated  in  areas  which,  according  to  every  probability, 
may  become  important  for  the  conduct  of  the  war. 


Article  3  provides  that  hospital  zones  must  fulfill  two  obliga¬ 
tions  : 


a.  Military  transport  is  excluded.  Both  the  1938  Draft 
and  the  Monaco  Draft  authorized  military  convoys  in  Transit  to  make 
temporary  use  of  lines  of  communication  and  transport  crossing  a  hospital 
zone.  Certain  experts  pointed  out  that  the  halting  of  a  convoy  in  a  hospital 
zone  might  give  rise  to  abuses  and  disputes,  therefore  such  utilization  of 
he  zone  was  excluded  entirely  when  drawing  up  the  Draft  Agreement.  The 
article  does  not  appear  to  exclude  the  passage  of  convoys  of  civilians  in 
ransit  but  this  practice  is  not  to  be  recommended  in  view  of  the  difficulties 
which  it  may  give  rise. 


b.  Zones  shall  not  be  defended  by  military  means.  No 
a  lstance  may  be  offered  to  enemy  forces  penetrating  to  the  boundries  of 
The^h  n°r  batteries  of  anti-aircraft  artillery  be  located  in  the  zone. 
a  Phrase*  "hy  military  means"  implies,  however,  that  zones  may  be  defended 
cana hi ^  ot^er  dangers.  They  will,  for  example,  possess  a  police  force 
e  of  maintaining  law  and  order. 
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There  is  no  mention  of  the  flight  of  aircraft  over  hospital 
zones o  In  the  absence  of  any  special  provision,  it  must  be  assumed  that 
both  friendly  and  enemy  aircraft  may  fly  over  them. 

Article  6  requires  hospital  zone6  to  be  marked  by  the  red  cross 
emblem.  Illumination  at  night  is  optional  because  of  the  possibility  of 
providing  enemy  aircraft  with  landmarks  which  would  assist  them  in  attack¬ 
ing  military  objectives. 

Article  7  provides  for  notification  and  recognition  of  hospital 
zones  before  and/or  during  hostilities. 

Article  8  provides  that  a  Power  recognizing  a  zone  instituted 
by  the  adverse  Party  shall  be  able  to  demand  control  by  one  or  more  Special 
Commissions  to  ascertain  if  the  zone  fulfills  the  conditions  and  obliga¬ 
tions  stipulated  in  the  agreement.  Members  of  Special  Commissions  shall 
have  free  access  to  the  zones. 

Article  9  specifies  that  if  the  Special  Commissions  note  facts 
contrary  to  the  stipulations  of  the  Agreement,  they  will  notify  both  the 
Power  governing  the  zone  and  the  Power  which  has  recognized  it.  If  the 
Power  responsible  for  the  zone  does  not  comply  with  the  warning  within 
five  days,  the  adverse  Power  may  declare  that  it  is  no  longer  bound  by 
the  Agreement  in  respect  to  that  zone. 

Article  10  gives  general  directions  for  the  setting  up  of  the 
Special  Commissions  and  the  nomination  of  their  members.  Because  of  the 
general  nature  of  this  article,  agreements  to  be  concluded  should  lay  down 
the  exact  procedure  in  regard  to  these  two  matters. 

Article  11  provides  that  in  no  circumstances  may  hospital  zones 
be  attacked  There  is  also  a  positive  obligation}  they  are  to  be  pro¬ 
tected  and  respected  at  all  time  by  the  Parties  to  the  conflict.  The 
corresponding  Article  in  the  draft  submitted  to  the  XVIIth  International 
Red  Cross  Conference  included  a  second. par a  graph,  according  to  which, 
enemy  forces  reaching  the  outskirts  of  a  zone  could  cross  it  without  halt¬ 
ing  there.  This  provision  has  been  dropped. 

Article  12  requires  an  occupying  State  to  continue  to  respect 
hospital  zones  and  to  utilize  them  as  such.  The  Occupying  Power  may, 
however,  modify  the  purpose  to  which  the  zones  are  put.  The  reference 
here  is  to  persons  admitted  to  the  zones  and  sheltered  there.  The  Occupy¬ 
ing  Power  will  be  free  to  place  its  own  wounded  in  a  hospital  zone,  after 
making  suitable  arrangements  for  those  who  were  there  at  the  time  of 
occupation.  But  it  is  not  entitled  to  expel  the  local  population. 
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Article  13  provides  that  the  Agreement  shall  apply  to  localities 

“S  area!  in  which  tore  are  general^  bnlMinge.  The  termjsone" 
is  used  to  describe  a  relatively  large  stretch  of  countryside  and  may 
include  one  or  more  localities. 
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POSSIBLE  QUESTIONS 

Q.  What  would  be  the  consequence  of  the  withdrawal  of  recognition  from 
a  hospital  zone  under  Article  9  of  the  Agreement? 

A.  It  would  put  an  end  to  the  privileged  position  of  the  zone,  but  it 
would  not  deprive  the  persons  and  property  there  of  protection.  The 
wounded  and  sick,  the  local  population,  and  medical  units,  establishments, 
personnel  and  equipment  would  still  be  protected  under  the  Geneva 
Convention. 


ANALYSIS  OF 


CONVENTION  FOR  THE  AMELIORATION  OF 
THE  CONDITION  OF  THE  WOUNDED,  SICK, 
AND  SHIPWRECKED  MEMBERS  OF  ARMED 


FORCES  AT  SEA 


GWS  Sea  -  Art.  h 


Article  U,  GWS  Sea 


SUBSTANCE 


Limits  application  of  GWS  Sea  to  forces  (wounded,  sick  and  shipwrecked) 
on  board  ship.  Makes  GWS  applicable  as  soon  as  forces  are  put  ashore. 

PRESENT  TEXT 

Article  U 

In  case  of  hostilities  between  land  and  naval  forces  of  Parties  to 
the  conflict,  the  provisions  of  the  present  Convention  shall  apply  only  to 
forces  on  board  ship. 

Forces  put  ashore  shall  immediately  become  subject  to  the  provisions 
of  the  Geneva  Convention  for  the  Amelioration  of  the  Condition  of  the  Wounded 
and  Sick  in  Armed  Forces  in  the  Field  of  August  12,  19U9* 

ffiEVIOOS  TEXT 


Article  22  of  the  1907  Hague  Convention 

In  case  of  operations  of  war  between  land  and  sea  forces  of  the 
belligerents,  the  provisions  of  the  present  Convention  do  not  apply  except 
between  the  forces  actually  on  board  ship. 

BACKGROUND 


Art.  U  para.  1  is  identical  in  substance  with  Art.  22.  New  para.  2  makes 
GWS  specifically  complementary  to  GWS  Sea.  Article  U  which  states  that  it  is 
applicable  to  forces  on  board  ships  is  further  qualified  by  the  provision  of 
Article  12,  GWS  Sea,  which  limits  the  protections  of  this  Convention  to  sick, 
wounded  and  shipwrecked  at  sea.  Thus,  reading  these  two  articles  together,  it 
is  obvious  that  GWS  has  no  applicability  to  forces  on  board  military  transports. 

The  duty  to  assist  shipwrecked,  wounded  and  sick  personnel  is  set  forth! 

111  Article  18  which  provides  that  Parties  to  the  conflict  shall  after  each 
engagement  take  all  possible  measures  to  search  far  and  collect  such  personnel. 

s,  the  duty  to  assist  does  not  exist  in  all  cases  and  does  not  extend  to  all 
^nnel.  For  example,  there  is  no  duty  upon  the  combatants  during  the  actual 
ting  to  collect  such  personnel,  nor  would  it  apparently  be  necessary  after 
Co-,5n°aSement  for  a  belligerent  to  require  that  all  of  its  forces  engage  in  the 
to  ®Cv'1°n  of  wounded  and  sick,  but  rather  only  an  adequate  number  would  have 
^  employed. 


SUBSTANCE 


Article  2JU,  GWS  Sea 


Recognizes  right  of  a  belligerent  party's  warships  with  adequate  medical  faci¬ 
lities  to  demand  surrender  of  wounded,  sick  and  shipwrecked  aboard  a  vessel  if 
in  fit  state  to  be  moved. 

present  text 

Article  lit 

All  warships  of  a  belligerent  Party  shall  have  the  right  to  demand 
that  the  wounded,  sick  or  shipwrecked  on  board  military  hospital  ships,  and 
hospital  ships  belonging  to  relief  societies  or  to  private  individuals,  as  well 
as  merchant  vessels,  yachts  and  other  craft  shall  be  surrendered,  whatever  their 
nationality,  provided  that  the  wounded  and  sick  are  in  a  fit  state  to  be  moved 
and  that  the  warship  can  provide  adequate  facilities  for  necessary  medical  treat¬ 
ment. 

HffiVIOUS  TEXT 

Article  12  of  the  1907  Hague  Convention 

Any  warship  belonging  to  a  belligerent  may  demand  that  sick,  wounded, 
or  shipwrecked  men  on  board  military  hospital  ships,  hospital  ships  belonging 
to  relief  societies  or  to  private  individuals,  merchant  ships,  yachts,  or  boats, 
whatever  the  nationality  of  these  vessels,  should  be  handed  over. 

BACKGROUND 

The  Art,  continues  to  recognize  the  right  of  belligerent  warships  to  demand 
surrender  of  the  wounded  and  sick.  It  adds,  however,  new  important  humanitarian 
qua_ifications,  namely  that  the  wounded  and  sick  must  be  in  a  fit  state  to  be 
moved  and  that  the  warship  to  which  they  are  to  be  moved  can  provide  adequate 
realities  far  necessary  medical  treatment. 


GWS  Sea  -  Art.  15 


Article  15,  GWS  Sea 


SUBSTANCE 


Provides  that  when  wounded »  sick  and  shipwrecked  persons  are  taken  on 
board  a  neutral  warship  or  military  aircraft,  it  shall  be  ensured,  where  so 
required  by  international  law,  that  they  take  no  further  part  in  operation  of 
war. 

PRESENT  TEXT 

Article '15 

If  wounded,  sick  or  shipwrecked  persons  are  taken  on  board  a  neutral 
warship  or  a  neutral  military  aircraft,  it  shall  be  ensured,  where  so  required 
by  international  law,  that  they  can  take  no  further  part  in  operations  of  war. 

PREVIOUS  TEXT 


Article  13  of  the  1907  Hague  Convention 

If  sick,  wounded,  or  shipwrecked  persons  are  taken  on  board  a  neutral 
warship,  every  possible  precaution  must  be  taken  that  they  do  not  again  take 
part  in  the  operations  of  war. 

BACKGROUND 


Art.  15  restates  an  old  principal  of  international  law.  The  wards  "neutral 
military  aircraftn  have  been  added  due  to  modern  development  in  warfare.  The 
reason  behind  the  addition  of  the  phrase  "where  so  required  by  international 
law41  is  as  follows:  The  1907  Convention  applied  to  members  of  the  armed  forces 
only,  the  new  convention  includes  civilian  crews  etc.,  among  the  protected 
categories.  There  is  no  obligation  upon  neutrals  under  the  laws  of  neutrality 
to  intern  civilian  crewmen  or  other  civilians  of  a  belligerent  country,  or  to 
insure  in  any  other  manner  that  they  cannot  take  part  in  the  operations  of  war. 
It  was  feared,  that  this  exception,  as  well  as  others  established  by  precedent 
to  the  principle  embodied  in  Art.  15  might  be  set  aside  without  the  qualifying 
Phrase. 

Final  Record  II  A,  6l,  107. 


GWS  Sea  -  Art.  17 


Article  17 ,  GWS  Sea 


SUBSTANCE 

Provides  that  where  required  by  international  law,  wounded  sick  or  ship¬ 
wrecked  persons  landed  in  neutral  ports  shall  be  guarded  by  the  neutral  Power 
to  prevent  such  persons  from  taking  part  in  operations  of  the  warT  Costs  of~~ 
internment  shall  be  borne  by  the  Power  on  whom  such  persons  depend. 

PRESENT  TEXT 

Article  17 

Wounded,  sick  or  shipwrecked  persons  who  are  landed  in  neutral  ports 
with  the  consent  of  the  local  authorities,  shall,  failing  arrangements  to  the 
contrary  between  the  neutral  and  the  belligerent  Powers,  be  so  guarded  by  the 
neutral  Power,  where  so  required  by  international  law,  that  the  said  persons 
cannot  again  take  part  in  operations  of  war. 

The  costs  of  hospital  accommodation  and  internment  shall  be  borne  by 
the  Power  on  whom  the  wounded,  sick  or  shipwrecked  persons  depend. 

PREVIOUS  TEXT 


Article  l£  of  the  1907  Hague  Convention 

The  shipwrecked,  sick,  or  wounded  who  are  landed  at  a  neutral  port 
with  the  consent  of  the  local  authorities,  must,  unless  an  arrangement  is  made 
to  the  contrary,  between  the  neutral  State  and  the  belligerent  State,  be 
guarded  by  the  neutral  State  so  as  to  prevent  them  again  taking  part  in  the 
operations  of  the  war. 


The  expenses  of  tending  them  in  hospital  and  interning  than  shall  be 
borne  by  the  State  to  which  the  shipwrecked,  sick,  or  wounded  persons  belong. 

Article  10  of  the  1899  Hague  Convention  (III) 

This  Article  was  excluded  from  all  ratifications  of  the  Convention. 
4_ihe  shipwrecked,  wounded,  or  sick,  who  are  landed  at  a  neutral  port  with  the 
consent  of  the  local  authorities,  must,  failing  a  contrary  arrangement  between 
6  neutral  State  and  the  belligerents,  be  guarded  by  the  neutral  State,  so 
t  , cannot  again  take  part  in  the  military  operations.  The  expenses  of 
th  ^era  k*  hospital  and  internment  shall  be  borne  by  the  State  to  which 
e  s  ipvrecked,  wounded,  or  sick  belongT7 

^ACKGRQTTMn 


nvhere  lc^®  is  a  rephrasing  of  Art.  15  of  the  1907 
s°  re9uired  by  international  law"  was  added  for 
ucti°n  of  the  same  phrase  in  Article  1S>. 


Convention.  The  phrase 
the  same  reasons  as  the 


GWS  Sea  -  Art.  18 


Article  18,  GWS  Sea 

SUBSTANCE 

Requires  search,  collection  and  care  for  casualties  after  each  engagement, 
protection  from  ill  treatment,  provision  for  adequate  care.  Encourages 
suspension  of  hostilities  locally  to  effect  this. 

PRESENT  TEXT 

Article  18 

After  each  engagement.  Parties  to  the  conflict  shall,  without  delay, 
take  all  possible  measures  to  search  for  and  collect  the  shipwrecked,  wounded 
and  sick,  to  protect  them  against  pillage  and  ill-treatment,  to  ensure  their 
adequate  care,  and  to  search  for  the  dead  and  prevent  their  being  despoiled. 

Whenever  circumstances  permit,  the  Parties  to  the  conflict  shall 
conclude  local  arrangements  for  the  removal  of  the  wounded  and  sick  by  sea  from 
a  besieged  or  encircled  area  and  for  the  passage  of  medical  and  religious 
personnel  and  equipment  on  their  way  to  that  area. 

PREVIOUS  TEXT 

Article  16  para  1  of  the  1907  Hague  Convention 

After  each  engagement,  the  two  belligerents,  so  far  as  military 
interests  permit,  shall  take  steps  to  look  for  the  shipwrecked,  sick,  and 
wounded,  and  to  protect  them,  as  well  as  the  dead,  against  pillage  and  ill- 
treatment* 

background 

Article  18  is  similar  to  Art.  15  of  the  GSW.  It  differs  from  old  Art. 

16/1  in  that  it  imposes  a  more  definite  obligation  on  the  parties  "to  take  all 
possible  measures"  to  search  for  and  collect  the  wounded,  sick  and  shipwrecked, 
anc*  in  addition  to  protecting  them  against  pillage  and  ill-treatment,  to 
ensure  their  adequate  care.  The  second  paragraph  is  new  and  is  based  on  the 
experience  gained  in  the  last  war  which  has  demonstrated  the  usefulness  of  the 
Possibility  of  evacuating  the  wounded  and  sick  from  a  besieged  or  encircled 

By. sea,  as  well  as  arranging  for  passage  of  medical  and  religious  personnel 
equipment  from  or  to  such  a  zone.  The  new  second  paragraph  makes  this 
ssible  by  means  of  concluding  local  arrangements.  The  text  of  the  Article 
a.  .  ' ^-Bits  any  form  of  adverse  discrimination  and  ensures  that  all  wounded  and 
d_  *  y  Bet  her  friend  or  foe,  shall  be  treated  on  a  footing  of  equality.  (Final 

«ecord7Ti~A,  P.  Si) - 


GWS  Sea  -  Art.  22 


Article  22,  GWS  Sea 


cufBSTANCE 

Accords  protection  and  freedom  from  attack  or  capture  to  military  hospital 
ships*  as  defined,  on  condition  of  timely  notidication  of  names  and 

characteristics. 

PRESENT  TEXT 

Article  22 

Military  hospital  ships,  that  is  to  say,  ships  built  or  equipped  by 
the  Powers  specially  and  solely  with  a  view  to  assisting  the  wounded,  sick  and 
shipwrecked,  to  treating  them  and  to  transporting  them,  may  in  no  circumstances 
be  attacked  or  captured,  but  shall  at  all  times  be  respected  and  protected,  on 
condition  that  their  names  and  descriptions  have  been  notified  to  the  Parties 
to  the  conflict  ten  days  before  those  ships  are  employed. 

The  characteristics  which  must  appear  in  the  notification  shall  in¬ 
clude  registered  gross  tonnage,  the  length  from  stem  to  stern  and  the  number  of 
masts  and  funnels, 

PREVIOUS  TEXT 

Article  1  para.  1  of  the  1907  Hague  Convention 

Military  hospital  ships,  that  is  to  say,  ships  constructed  or  assigned 
by  States  specially  and  solely  with  a  view  to  assisting  the  wounded,  sick  and 
shipwrecked,  the  names  of  which  have  been  communicated  to  the  belligerent  Powers 
at  the  commencement  or  during  the  course  of  hostilities,  and  in  any  case  before 

hey  are  employed,  shall  be  respected  and  cannot  be  captured  while  hostilities 
last. 

Article  1  para  1  of  the  1899  Hague  Convention  (ill) 

^  Military  hospital  ships,  that  is  to  say,  ships  constructed  or  assigned 

shi  tates  sP®cially  and  solely  for  the  purpose  of  assisting  the  wounded,  sick  or 
Pove'0'^*^*  anc*  names  which  shall  have  been  communicated  to  the  belligerent 
•kk  8  at  the  beginning  or  during  the  course  of  hostilities,  and  in  any  case  before 
are  ^Ployed,  shall  be  respected  and  cannot  be  captured  while  hostilities  last. 

Background 

however^*  ^  basically  a  rephrasing  of  the  old  Art.  l/l.  The  definition  is, 
boats-  tv!01*6  ®Pectfic  in  order  to  distinguish  between  hospital  ships  and  mere  life- 
als0  to  S^PS  must  not  only  be  equipped  to  assist  the  sick  and  wounded,  but 
als°  the  rea^  anc*  transport  them.  Art.  22  specifies  that  not  only  the  names,  but 
Pai'ties  pr:5-ncipal  characteristics  of  the  hospital  ship  be  communicated  to  the 
the  shi  ?  the  conflict,  and  that  this  notification  must  be  made  10  days  before 
Pi*ote~+^  1S  emPl°yed.  All  these  provisions  are  designed  to  assure  complete 
to  these  ships. 


GWS  Sea  -  Art.  23 


Article  23.  GWS  Sea 


SUBSTANCE 

Requires  protection  of  medical  establishments  ashore  from  bombard¬ 


ment  or  attack  from  sea. 

PRESENT  TEXT 

Establishments  ashore  entitled  to  the  protection  of  the  Geneva 
Convention  for  the  Amelioration  of  the  Condition  of  the  Wounded  and 
Sick  in  Armed  Forces  in  the  Field  of  August  12,  1949*  shall  be  protected 
from  bombardment  or  attack  from  the  sea. 

PREVIOUS  TEXT 

None. 

BACKGROUND 

The  1907  Hague  Convention  protected  hospital  ships,  and  the  1929 
Geneva  Convention  protected  medical  establishments  ashore,  but  neither 
Convention  protected  both.  It  was  therefore  considered  advisable  to 
include  new  provisions  in  the  GWS  and  GWS  Sea  protecting  medical  establish¬ 
ments  ashore  from  bombardment  from  the  sea  (Art.  23  GWS  Sea)  and  hospital 
ships  from  attack  from  land  (GWS  Art.  20). 


^*11 


GWS  Sea  —  Art.  2h 


J 

Article  2it>  GWS  Sea 

SUBSTANCE 

Provides  that  hospital  ships  of  recognized  relief  societies  and  private 
individuals  shall  have  the  same  protection  as  military  hospital  ships  and  be 
'exempt  from  capture  if  they  have  fulfilled  the  necessary  prerequisites. 

PRESENT  TEXT 

-  , 

Article  2h 

Hospital  ships  utilized  by  National  Red  Cross  Societies,  ty 
officially  recognized  relief  societies  or  by  private  persons  shall  have  the 
same  protection  as  military  hospital  ships  and  shall  be  exempt  from  capture, 
if  the  Party  to  the  conflict  on  which  they  depend  has  given  them  an  official 
commission  and  in  so  far  as  the  provisions  of  Article  22  concerning  notifica¬ 
tion  have  been  complied  with. 

These  ships  must  be  provided  with  certificates  from  the  responsible 
authorities,  stating  that  the  vessels  have  been  under  their  control  while 
fitting  out  and  on  departure. 

PREVIOUS  TEXT 

Art.  2  of  the  1907  Hague  Convention 

Hospital  ships,  equipped  wholly  or  in  part  at  the  expense  of  private 
individuals  or  officially  recognized  relief  societies,  shall  be  likewise 
respected  and  exempt  from  capture  if  the  belligerent  power  to  whom  they  belong 
has  given  them  an  official  commission  and  has  notified  their  names  to  the 
hostile  Power  at  the  commencement  of  or  during  hostilities,  and  in  any  case 
before  they  are  employed. 

These  ships  must  be  provided  with  a  certificate  from  the  competent 
authorities  declaring  that  the  vessels  have  been  under  their  control  while 
fitting  out  and  on  final  departure. 

Art.  2  of  the  1899  Hague  Convention 

Hospital  ships,  equipped  wholly  or  in  part  at  the  cost  of  private 
individuals  or  officially  recognized  relief  societies,  shall  likewise  be 
respected  and  exempt  from  capture,  provided  the  belligerent  Power  to  whom  they 
elong  has  given  them  an  official  commission  and  has  notified  their  names  to 
*  hostile  Power  at  the  commencement  of  or  during  hostilities,  and  in  any 
ase  ^efore  they  are  employed. 

c  These  ships  should  be  furnished  with  a  certificate  from  the 

authorities,  declaring  that  they  have  been  under  their  control 
e  fitting  out  and  on  final  departure. 


BACKGROUND 


Art.  2h  is  practically  identical  with  the  old  provisions,  except  that 
National  Red  Cross  Societies  have  been  specifically  designated  as  officially- 
recognized  relief  societies,  and  that  notification  is  subject  to  the  same 
requirements  made  for  military  hospital  ships  in  Art.  22. 


GWS  Sea  -  Art.  25 


Article  25,  GW5  Sea 


SUBSTANCE 

Provides  that  hospital  ships  belonging  to  recognized  relief 
societies  and  private  individuals  of  neutral  countries  shall  have 
the  same  protection  as  military  hospital  ships  provided  they  have 
placed  themselves  under  the  control  of  one  of  the  Parties  to  the 
conflict. 


PRESENT  TEXT 

Hospital  ships  utilized  by  National  Red  Cross  Societies,  officially 
recognized  relief  societies,  or  private  persons  of  neutral  countries 
shall  have  the  same  protection  as  military  hospital  ships  and  shall  be 
exempt  from  capture,  on  condition  that  they  have  placed  themselves  under 
the  control  of  one  of  the  Parties  to  the  conflict,  with  the  previous 
consent  of  their  own  governments  and  with  the  authorization  of  the  Party 
to  the  conflict  concerned,  in  so  far  as  the  provisions  of  Article  22 
concerning  notification  have  been  complied  with. 

PREVIOUS  TEXT 


Article  3  of  the  1907  Hague  Convention 

Hospital  ships,  equipped  wholly  or  in  part  at  the  expense 
of  private  individuals  or  officially  recognized  societies  of  neutral 
countries  shall  be  respected  and  exempt  from  capture,  on  condition 
that  they  are  placed  under  the  control  of  one  of  the  belligerents, 
with  the  previous  consent  of  their  own  Government  and  with  the 
authorization  of  the  belligerent  himself,  and  that  the  latter  has 
notified  their  names  to  his  adversary  at  the  commencement  of  or  during 
hostilities,  and  in  any  case,  before  they  are  employed. 

Article  3  of  the  1899  Hague  Convention 

Hospital  3hips,  equipped  wholly  or  in  part  at  the  cost  of 
private  individuals  or  officially  recognized  societies  of  neutral 
countries,  shall  be  respected  and  exempt  from  capture,  if  the  neutral 
Power  to  whom  they  belong  has  given  them  an  official  commission  and 
notified  their  names  to  the  belligerent  Powers  at  the  commencement  of 
or  during  hostilities,  and  in  any  case  before  they  are  employed. 

BACKGROUND 

As  Art.  24,  this  provision  is  practically  identical  with  the  old 
Provision,  with  the  same  exceptions:  Same  notification  as  for  military 
°spital  ships,  and  National  Red  Cross  Societies  officially  recognized. 


'4: 


GWS  Sea  -  Art.  26 


Article  26,  GWS  Sea 


SUBSTANCE 


Provides  that  the  protection  of  Hospital  Ships  mentioned  in 
Articles  22,  24  and  25  shall  apply  regardless  of  tonnage  and  wherever 
they  are  operating.  However,  the  Parties  to  the  conflict  shall  endeavor 
to  use  ships  of  over  2,000  gross  tons. 

PRESENT  TEXT 

The  protection  mentioned  in  Articles  22,  24  and  25  shall  apply  to 
hospital  ships  of  any  tonnage  and  to  their  lifeboats,  wherever  they  are 
operating.  Nevertheless,  to  ensure  the  maximum  comfort  and  security, 
the  Parties  to  the  conflict  shall  endeavour  to  utilize,  for  the  transport 
of  wounded,  sick  and  shipwrecked  over  long  distances  and  on  the  high  seas, 
only  hospital  ships  of  over  2,000  tons  gross. 

PREVIOUS  TEXT 

None. 

BACKGROUND 

Art.  26  is  new.  It  is  the  result  of  the  differences  of  opinion 
between  the  United  States  and  several  of  the  smaller  countries  as  to 
tonnage  requirements  for  hospital  ships.  The  U.  S.  was  in  favor  of  a 
2,000  ton  requirement,  but  was  willing  to  agree  to  1,000  tons,  realizing 
that  it  would  be  difficult  for  several  of  the  smaller  countries  to  maintain 
hospital  ships  of  more  than  1,000  tons  in  sufficient  numbers.  The  Committee 
(ICRC)  emphasized  that  it  did  not  wish  to  limit  the  protection  for  hospital 
ships  to  ships  of  any  particular  tonnage,  it  was  however  fully  aware  of 
the  difficulty  of  identifying  smaller  ships  and  that  the  visibility  of 
vessels  of  over  2,000  tons  was  a  large  factor  not  only  in  their  security, 
ut  also  in  ensuring  the  necessary  equipment  for  comfort  and  treatment 
o  the  wounded  and  sick.  It  was  therefore  agreed,  that  vessels  of  al 1 
onnage  should  be  entitled  to  the  protection  granted  by  the  Convention, 
2Unnn^a^  P3-1*^68  should  strive  to  employ  only  vessels  of  over 
,000  tons  gross  for  transportation  of  the  sick  and  wounded  over  long  , 
stances  and  on  the  high  seas. 


GWS  Sea  -  Art.  27 


Article  27.  GWS  Sea 


SUBSTANCE 

Provides  that  small  Coastal  Rescue  Craft  and  fixed  coastal 
installations  used  exclusively  by  these  craft  for  their  missions 
shall  be  protected  and  respected,  so  far  as  operational  requirements 
permit. 

PRESENT  TEXT 

Under  the  sane  conditions  as  those  provided  for  in  Articles  22 
and  24,  small  craft  employed  by  the  State  or  by  the  officially  recognized 
lifeboat  institutions  for  coastal  rescue  operations,  shall  also  be 
respected  and  protected,  so  far  as  operational  requirements  permit. 

The  same  shall  apply  so  far  as  possible  to  fixed  coastal  installations 
used  exclusively  by  these  craft  for  their  humanitarian  missions. 

PREVIOUS  TEXT 

None. 


BACKGROUND 

This  Article  is  also  new.  It  extends  the  protection  of  the 
Convention  to  the  small  coastal  craft  specified,  but  limits  this 
protection  to  that  possible  in  the  light  of  operational  requirements. 

It  was  pointed  out  that  it  would  be  difficult  for  a  belligerent  to 
tolerate  the  traffic  of  a  large  number  of  high-speed  small  craft  in  a 
limited  maritime  area  during  operations.  On  the  other  hand,  the 
importance  of  such  craft  in  the  speedy  rescue  of  the  wounded,  sick  and 
shipwrecked  was  recognized,  and  therefore  the  protection  of  the  Convention 
■was  extended  to  them  and  their  fixed  coastal  installations,  limited 
only  by  operational  requirements. 


Article  28,  GW5  Sea 


SUBSTANCE 


Provides  that  sick  bays  on  board  warships  shall  be  respected 
and  spared  if  fighting  occurs  on  board.  Provides  that  sick  bays 
may  not  be  diverted  from  their  purpose ,  so  long  as  required  for 
wounded  and  sick. 

PRESENT  TEXT 

Should  fighting  occur  on  board  a  warship,  the  sick-bays  shall  be 
respected  and  spared  as  far  as  possible.  Sick-bays  and  their  equipment 
shall  remain  subject  to  the  laws  of  warfare,  but  may  not  be  diverted 
from  their  purpose  so  long  as  they  are  required  for  the  wounded  and  sick. 
Nevertheless,  the  commander  into  whose  power  they  have  fallen  may,  after 
ensuring  the  proper  care  of  the  wounded  and  sick  who  are  accommodated 
therein,  apply  them  to  other  purposes  in  case  of  urgent  military  necessity 

PREVIOUS  TEXT 


Article  7  of  the  1907  Hague  Convention 

In  the  case  of  a  fight  on  board  a  warship,  the  sick  wards 
shall  be  respected  and  spared  as  far  as  possible. 

The  said  sick  wards  and  the  materiel  belonging  to  them 
remain  subject  to  the  laws  of  war;  they  cannot,  however,  be  used 
for  any  purpose  other  than  that  for  which  they  were  originally  intended, 
so  long  as  they  are  required  for  the  sick  and  wounded. 

BACKGROUND 

Art.  28  is  basically  the  same  as  old  Art.  7.  The  commander  into 
■whose  power  oick  bays  and  their  equipment  have  fallen  may,  however, 
after  ensuring  the  proper  care  of  the  wounded  and  sick,  apply  them  to 
other  purposes  only  in  case  of  urgent  military  necessity. 


SUBSTANCE 


Provides  that  hospital  ships  in  occupied  ports  are  authorized 
to  leave. 

PRESENT  TEXT 

Any  hospital  ship  in  a  port  which  falls  into  the  hands  of  the 
enemy  shall  be  authorized  to  leave  the  said  port. 

PREVIOUS  TEXT 

None 

BACKGROUND 

This  is  a  new  provision  which  was  generally  accepted  at  Stockholm 
and  Geneva, 


Article  30 ,  GWS  Sea 


SUBSTANCE 

Requires  hospital  ships  to  afford  relief  to  wunded,  sick  and 
shipwrecked  without  distinction  of  nationality.  Provides  that  they 
shall  not  be  used  for  military  purposes,  and  shall  not  hamper  movements 
of  the  combatants. 

PRESENT .TEXT 

The  vessels  described  in  Articles  22,  24,  25  and  27  shall  afford 
relief  and  assistance  to  the  wounded,  sick  and  shipwrecked  without 
distinction  of  nationality. 

The  High  Contracting  Parties  undertake  not  to  use  these  vessels 
for  any  military  purpose.  Such  vessels  shall  in  no  wise  hamper  the 
movements  of  the  combatants.  During  and  after  an  engagement,  they 
will  act  at  their  own  risk. 

PREVIOUS  TEXT 

Article  4,  para.  1-4  of  the  1907  Hague  Convention 
(identical  with  Art.  4,  1-4  of  the  1899  Hague  (ill)) 

The  ships  mentioned  in  Articles  1,  2,  and  3  shall  afford 
relief  and  assistance  to  the  wounded,  sick  and  shipwrecked  of  the 
belligerents  without  distinction  of  nationality. 

The  Governments  undertake  not  to  use  these  ships  for  any 
military  purpose. 

These  vessels  must  in  no  wise  hamper  the  movements  of  the 
combatants. 

During  and  after  an  engagement  they  will  act  at  their  own 
risk  and  peril. 

BACKGROUND 

Art.  30  is  substantially  the  same  as  the  provision  in  the  1907 
Convention.  The  new  Article  makes  this  prevision  applicable  to  the 
new  category  of  small  craft  protected  by  Article  27« 


GWS  Sea  -  Art.  31 


Article  31.  GWS  Sea 


SUBSTANCE 

Provides  that  Parties  to  the  conflict  shall  have  the  right  to 
control  and  search  hospital  ships.  Provides  that  a  Commissioner 
may  be  put  on  board  to  ensure  that  the  orders  given  are  carried  out. 

PRESENT  TEXT 

The  Parties  to  the  conflict  shall  have  the  right  to  control  and 
search  the  vessels  mentioned  in  Articles  22,  24,  25  and  27«  They  can 
refuse  assistance  from  these  vessels,  order  them  off,  make  them  take  a 
certain  course,  control  the  use  of  their  wireless  and  other  means  of 
communication,  and  even  detain  them  for  a  period  not  exceeding  seven 
days  from  the  time  of  interception,  if  the  gravity  of  the  circumstances 
so  requires. 

They  may  put  a  commissioner  temporarily  on  board  whose  sole  task 
shall  be  to  see  that  orders  given  in  virtue  of  the  provisions  of  the 
preceding  paragraph  are  carried  out. 

As  far  as  possible,  the  Parties  to  the  conflict  shall  enter  in 
the  log  of  the  hospital  ship,  in  a  language  he  can  understand,  the 
orders  they  have  given  the  captain  of  the  vessel. 

Parties  to  the  conflict  may,  either  unilaterally  or  by  particular 
agreements,  put  on  board  their  ships  neutral  observers  who  shall  verify 
the  strict  observation  of  the  provisions  contained  in  the  present 
Convention. 

PREVIOUS  TEXT 


Article  4,  para  5  and  6  of  the  1907  Hague  Convention 
(identical  with  Art.  4,  para  of  the  1899  Hague  (III) 

The  belligerents  shall  have  the  right  to  control  and  search 
them  (military  hospital  ships),  they  can  refuse  to  help  them,  order 
them  off,  make  them  take  a  certain  course,  and  put  a  commissioner  on 
board,  they  can  even  detain  them,  if  important  circumstances  require  it. 

As  far  as  possible,  the  belligerents  shall  enter  in  the  log 
of  the  hospital  ships  the  orders  which  they  give  them. 


31-1 


GWS  Sea  -  Art.  31 


Article  31.  GWS  Sea 


BACKGROUND 


Art.  31  is  baaed  on  the  last  two  paragraphs  of  the  1907  Hague 
Convention.  The  new  Article  clarifies  some  of  the  conditions  of 
the  control  that  may  be  exercised,  by  substituting  "they  (the 
parties  to  the  conflict)  can  refuse  assistance  from  these  vessels" 
for  the  ambiguous  phrase  "they  can  refuse  to  help  them."  Control 
of  wireless  and  other  means  of  communication  (visual  signals;  sound 
signals)  has  been  added;  the  period  of  detention  has  been  limited  to 
a  period  not  exceeding  seven  days  from  the  time  of  interception. 

The  duties  of  the  commissioner  who  may  be  put  on  board  these  vessels, 
has  been  specifically  limited  to  seeing  that  the  orders  given  in 
connection  with  control  are  carried  out.  Orders  given  the  captain 
of  the  vessel  must  now  be  entered  in  the  log  as  far  as  possible,  in 
a  language  the  captain  can  understand. 

The  last  paragraph  of  this  Article  is  new.  It  provides  that 
neutral  observers  may  be  taken  on  board  to  note  strict  observance 
of  the  Convention. 
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'  GWS  Sea  -  Art.  32 


Article  32,  GWS  Sea 


SUBSTANCE 


Provides  that  hospital  ships  in  neutral  ports  are  not  classed 
as  warships. 

PRESENT  TEXT 


Vessels  described  in  Articles  22,  24,  25  and  27  are  not  classed 
as  warships  as  regards  their  stay  in  a  neutral  port. 

PREVIOUS  TEXT 


Article  1  para.  2  of  the  1907  Hague  Convention 

These  ships  (military  hospital  ships,  see  para.  1  of  Art.  1), 
moreover,  are  not  on  the  same  footing  as  war-ships  as  regards  their 
stay  in  a  neutral  port. 

Article  1  para,  2  of  the  1899  Hague  (III)  Convention. 

These  ships,  moreover,  are  not  on  the  same  footing  as  men-of- 
war  as  regards  their  stay  in  a  neutral  port. 

BACKGROUND 

Art.  32  is  a  rewording  and  clarification  of  old  Art.  1  para.  2. 

It  extends  to  all  hospital  ships  protected  by  the  conventions,  not 
only  military  hospital  ships,  as  the  old  Art.  1  para.  2. 

A  distinction  exists  between  the  protections  to  be  accorded  war¬ 
ships  and  military  hospital  ships.  War-ships  are  not  protected  from 
attack;  however,  if  fighting  should  occur  on  board.  Article  28  requires 
that  sick  bays  be  protected  and  respected  so  far  as  possible.  Article 
22  provides  that  military  hospital  ships,  may  in  no  circumstances,  be 
attacked  or  captured,  and  at  all  times  shall  be  respected  and  protected. 
Such  protection  can  only  be  withdrawn  if  such  ships  are  used  for  other 
than  humanitarian  purposes  (Article  34). 


SUBSTANCE 


Provides  that  merchant  vessels  which  have  been  transformed  into 
hospital  3hips  cannot  be  used  for  any  other  purpose  throughout 
hostilities. 

PRESENT  TEXT 

Merchant  vessels  which  have  been  transformed  into  hospital  ships 
cannot  be  put  to  any  other  use  throughout  the  duration  of  hostilities. 

PREVIOUS  TEXT 

None. 

BACKGROUND 

This  new  article  is  designed  to  prevent  abuse  of  the  protection 
extended  to  hospital  ships,  in  particular,  it  was  feared,  that  without 
this  express  prohibition  governments  might  refit  large  merchant  vessels 
as  hospital  ships,  send  them  overseas  through  danger  zones  and  later 
reconvert  them  to  merchant  vessels. 


GWS  Sea  -  Art.  34 


Article  34,  GWS  Sea 


SUBSTANCE 


Provides  that  protection  of  hospital  ships  shall  not  cease 
unless  they  commit  acts  harmful  to  the  enemy. 

PRESENT  TEXT 

The  protection  to  which  hospital  ships  and  sick-bays  are  entitled 
shall  not  cease  unless  they  are  used  to  commit,  outside  their  humanitarian 
duties,  acts  harmful  to  the  enemy.  Protection  may,  however,  cease  only 
after  due  warning  has  been  given,  naming  in  all  appropriate  cases  a 
reasonable  time  limit,  and  after  such  warning  has  remained  unheeded. 

In  particular,  hospital  ships  may  not  possess  or  use  a  secret  code 
for  their  wireless  or  other  means  of  communication. 

PREVIOUS  TEXT 

Art.  8  para.  1  of  the  1907  Hague  Convention 

Hospital  ships  and  sick  wards  of  vessels  are  no  longer  entitled 
to  protection  if  they  are  employed  for  the  purpose  of  injuring  the  enemy. 

BACKGROUND 


This  Art.  corresponds  to  Art.  21  of  the  GWS,  which  deprives  fixed 
establishments  and  mobile  medical  units  of  protection  under  the  same 
conditions.  Both  Conventions  have  the  added  provision  that  due  warning 
must  be  given,  naming  a  reasonable  time  limit,  and  that  the  warning 
roust  have  remained  unheeded,  before  the  protection  of  the  Conventions 
can  be  withdrawn.  GWS  Sea  provides  further,  that  hospital  ships  may  not 
possess  secret  code  for  their  wireless  or  other  means  of  communication. 
This  clause  is  also  new. 


SUBSTANCE 


Enumerates  certain  conditions  which  shall  not  be  considered  as 
depriving  hospital  ships  and  sick  bays  of  the  protection  of  the 
Convention. 

PRESENT  TEXT 


The  following  conditions  shall  not  be  considered  as  depriving 
hospital  ships  or  sick-bays  of  vessels  of  the  protection  due  to  them: 

(1)  The  fact  that  the  crews  of  ships  or  sick-bays  are  armed  for 
the  maintenance  of  order,  for  their  own  defence  or  that  of 
the  sick  and  wounded. 

(2)  The  presence  on  board  of  apparatus  exclusively  intended  to 
facilitate  navigation  or  communication. 

(3)  The  discovery  on  board  hospital  ships  or  in  sick-bays  of 
portable  arms  and  ammunition  taken  from  the  wounded,  sick 
and  shipwrecked  and  not  yet  handed  to  the  proper  service. 

(4)  The  fact  that  the  humanitarian  activities  of  hospital  ships 
and  sick-bays  of  vessels  or  of  the  crews  extend  to  the  care 
of  wounded,  sick  or  shipwrecked  civilians. 

(5)  The  transport  of  equipment  and  of  personnel  intended  exclusively 
for  medical  duties,  over  and  above  the  normal  requirements. 

PREVIOUS  TEXT 

Art.  8  para,  2  of  the  1907  Convention 

The  fact  of  the  staff  of  the  said  ships  and  sick  wards  being 
armed  for  maintaining  order  and  for  defending  the  sick  and  wounded,  and 
the  presence  of  wireless  telegraphy  apparatus  on  board,  is  not  a  sufficient 
reason  for  withdrawing  protection. 

gACKGRQimn 

This  Art.  is  more  detailed  than  old  Art.  8,  2  and  follows  Art.  8 
0  the  I929  Red  Cross  Convention.  It  adds  two  new  conditions:  the 


GWS  Sea  -  Art.  35 


Article  35.  GWS  Sea 


fact  that  medical  care  is  extended  to  wounded,  sick  and  shipwrecked 
civilians,  and  the  fact  that  medical  equipment  and  personnel  over 
and  above  the  normal  requirement  is  on  board  the  ship.  This  latter 
clause  was  inserted  to  avoid  difficulties  arising  from  the  presence 
on  board  of  personnel  on  their  way  to  care  for  the  wounded  and  sick, 
on  the  pretext  that  they  were  not  members  of  the  regular  medical  staff. 

This  Article  is  the  counterpart  to  Art.  22  of  the  GWS,  adapted 
to  the  conditions  of  maritime  warfare. 
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GWS  Sea  -  Art.  36 


Article  36,  GW5  Sea 


SUBSTANCE 

Provides  that  religious ,  medical  and  hospital  personnel  of  hospital 
ships,  may  not  be  captured  during  time  they  are  in  the  service  of  the 
hospital  ship. 

PRESENT  TEXT 


The  religious,  medical  and  hospital  personnel  of  hospital  ships  and 
their  crewB  shall  be  respected  and  protected;  they  may  not  be  captured 
during  the  time  they  are  in  the  service  of  the  hospital  ship,  whether 
or  not  there  are  wounded  and  sick  on  board. 

PREVIOUS  TEXT 


Article  10  of  the  1907  Hague  Convention 

The  religious,  medical,  and  hospital  staff  of  any  captured 
ship  is  inviolable,  and  its  members  cannot  be  made  prisoners  of  war. 

On  leaving  the  ship  they  take  away  with  them  the  objects  and  surgical 
instruments  which  are  their  own  private  property. 

This  staff  shall  continue  to  discharge  its  duties  while 
necessary,  and  can  afterwards  leave  when  the  commander-in-chief  considers 
it  possible. 

The  belligerents  must  guarantee  to  the  said  staff,  when  it 
has  fallen  into  their  hands,  the  same  allowances  and  pay  which  are  given 
to  the  staff  of  corresponding  rank  in  their  own  navy. 

Note:  (The  above  Article  is  identical  with  Art.  7  of  the  1899  Hague 

(III)  Convention,  except  for  a  rephrasing  of  the  last  sentence.) 

BACKGROUND 


Article  36  is  basically  a  new  provision.  It  establishes  a  rule 
of  absolute  exemption  from  capture  of  religious  and  medical  and  hospital 
personnel  of  hospital  ships,  as  well  as  their  crews.  This  is  not  the 
case  for  the  same  personnel  on  land  (see  Arts.  2U  and  28  GWS)  or  for 
such  personnel  on  other  ships.  The  logical  reason  for  this  rule  is  the 
absolute  prohibition  contained  in  Art.  22  against  capture  of  hospital 
ships.  The  operation  of  hospital  ships  could  be  rendered  inoperative 
if  their  crews  could  be  taken  prisoners,  since  without  the  crew  the 


36-1 


GWS  Sea  -  Art.  36 


Article  36.  GWS  Sea 


hospital  ship  could  not  function.  Religious,  medical  and  hospital 
personnel  are  protected  as  long  as  they  are  in  the  service  of  the 
hospital  ship,  even  if  there  are  temporarily  no  wounded  or  sick  on 
board.  The  same  protection  does,  however,  not  extend  to  such  personnel 
if  it  is  merely  transported  on  board  the  hospital  ship  in  accordance 
with  Art.  35  (5),  since  such  personnel,  transported  over  and  above 
normal  requirements,  is  not  essential  for  the  functioning  of  the  hospital 
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Article  37 «  GWS  Sea 


SUBSTANCE 


Provides  that  religious  ,  medical  and  hospital  personnel  of  ships 
other  than  hospital  ships  shall  be  respected  and  protected  if  they  fall 
into  the  hands  of  the  enemy.  Authorizes  temporary  detention,  when  medical 
and  spiritual  needs  of  prisoners  of  war  demand. 

PRESENT  TEXT 


The  religious,  medical  and  hospital  personnel  assigned  to  the  medical 
or  spiritual  care  of  the  persons  designated  in  Articles  12  and  13  shall, 
if  they  fall  into  the  hands  of  the  enemy,  be  respected  and  protected; 
they  may  continue  to  carry  out  their  duties  as  long  as  this  is  necessary 
for  the  care  of  the  wounded  and  sick.  They  shall  afterwards  be  sent  back 
as  soon  as  the  Commander-in-Chief,  under  whose  authority  they  are,  considers 
it  practicable.  They  may  take  with  than,  on  leaving  the  ship,  their 
personal  property. 

If,  however,  it  prove  necessary  to  retain  some  of  this  personnel 
owing  to  the  medical  or  spiritual  needs  of  prisoners  of  war,  everything 
possible  shall  be  done  for  their  earliest  possible  landing. 

Retained  personnel  shall  be  subject,  on  landing,  to  the  provisions 
of  the  Geneva  Convention  for  the  Amelioration  of  the  Condition  of  the 
Wounded  and  Sick  in  Armed  Forces  in  the  Field  of  August  12,  1949. 

PREVIOUS  TEXT 

Article  10,  para.  1  &  2  of  1907  Hague  Convention 

(identical  with  Art.  7,  par.  1  &  2  of  1899  Hague  (III) 

The  religious,  medical,  and  hospital  staff  of  any  captured 
ship  is  inviolable,  and  its  members  cannot  be  made  prisoners  of  war. 

On  leaving  the  ship  they  take  with  them  the  objects  and  surgical 
instruments  which  are  their  own  private  property. 


This  staff  shall  continue  to  discharge  its  duties  while 
necessary,  and  can  afterwards  leave,  when  the  commander-in-chief  considers 
it  possible. 

background 

The  preceding  Article  dealt  with  protected  personnel  and  crews 
0  hospital  ships  only.  This  Art.  relates  to  the  protection  of  the 


GWS  Sea  -  Art.  37 


Article  37,  GWS  Sea 


same  personnel  of  other  ships,  except  crews.  There  is  no  reason  for 
special  protection  of  crews  (and  exemption  from  capture)  of  the  vessels 
dealt  with  in  this  Article.  Article  37  is  based  on  old  Art.  10,  para. 

1  &  2,  but  differs  from  its  provisions  in  several  respects.  Old  Art. 

10  protects  religious  etc.  personnel  of  any  captured  vessel.  This  would 
include  merchant  vessels  etc..  Art.  37  only  protects  those  who  are  charged 
with  the  medical  and  spiritual  care  of  "protected"  persons,  i.e.  the 
persons  designated  in  Articles  12  and  13  of  the  present  Convention.  The 
personnel  protected  by  this  Article  may  be  retained,  where  necessary, 
to  take  care  of  the  medical  and  spiritual  needs  of  prisoners  of  war. 

This,  however,  is  the  exception.  The  rule  is,  that  as  soon  as  they  have 
finished  the  care  of  the  wounded  and  sick  in  their  charge,  they  be  sent 
back  as  soon  as  practicable.  Upon  landing,  the  retained  personnel  become 
subject  to  the  corresponding  provisions  of  the  GWS,  in  particular  Art.  28. 
They  can  thus  be  retained  only  in  so  far  as  the  health  and  spiritual 
need  of  their  fellow  POW's  require;  they  shall  not  be  deemed  POW's, 
nevertheless,  they  shall  at  least  benefit  by  all  the  provisions  of  the 
GPW  Convention. 

This  part  of  Art.  37 ,  making  the  GWS  and  GWS  Sea  complementary 
to  each  other,  is  entirely  new. 
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Article  38.  GWS  Sea 


SUBSTANCE 


Authorizes  charter  of  vessels  to  transport  equipment  and  material 
to  be  used  exclusively  for  treatment  of  wounded  and  sick  and  prevention 
of  disease.  Condition:  adverse  party  has  been  notified  of  particulars 
of  voyage  and  approved  them.  Adverse  party  may  board  these  vessels,  but 
not  capture  them  or  seize  equipment.  Parties  may  by  agreement  put  neutral 
observers  on  board  the  ship. 

PRESENT  TEXT 

Ships  chartered  for  that  purpose  shall  be  authorized  to  transport 
equipment  exclusively  intended  for  the  treatment  of  wounded  and  sick 
members  of  armed  forces  or  for  the  prevention  of  disease,  provided  that 
the  particulars  regarding  their  voyage  have  been  notified  to  the  adverse 
Power  and  approved  by  the  latter.  The  adverse  Power  shall  preserve  the 
right  to  board  the  carrier  ships,  but  not  to  capture  them  or  seize  the 
equipment  carried. 

By  agreement  amongst  the  Parties  to  the  conflict,  neutral  observers 
may  be  placed  on  board  such  ships  to  verify  the  equipment  carried.  For 
this  purpose,  free  access  to  the  equipment  shall  be  given. 

PREVIOUS  TEXT 


None 

BACKGROUND 


This  is  a  new  provision.  Art.  17  of  the  Red  Cross  Convention  of 
1929  contained  a  provision  regarding  capture  and  eventual  return  of 
medical  equipment  and  material.  Art.  35  of  the  GWS  changed  this  provision, 
since  it  was  felt  that  under  modern  conditions  of  warfare  and  because 
not  all  medical  personnel  had  to  be  returned,  this  rule  could  no  longer 
be  maintained  (Final  Record  II A,  188  &  197).  For  transport  by  sea  of 
medical  equipment,  it  was  however,  agreed  that  if  all  the  particulars 
°f  the  voyage  had  been  notified  to  the  adverse  p>arty  and  his  approval 
granted,  and  since  he  retained  the  right  to  board  the  ships  and  check 
the  nature  of  the  equipment,  there  was  no  room  for  abuses,  and  therefore 
the  protection  against  capture  of  these  transports  and  seizure  of  the 
oquipnient  should  be  absolute  (Final  Record  II A,  188).  As  an  additional 
®^feguard  against  abuse,  the  parties  may  put  neutral  observers  on  board 
ese  transports.  Some  discussion  arose  in  connection  with  the  provision 
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requiring  approval  of  the  adverse  party.  The  Russian  representative 
wished  to  delete  this  requirement  since  he  felt  that  arbitrary  refusal 
of  this  approval  might  keep  needed  medical  equipment  from  reaching 
the  wounded  and  sick.  The  provision  was,  however,  retained,  since  the 
majority  felt  that  only  the  approval  of  the  adverse  party  could  assure 
safe  voyage  of  these  unmarked  transports  which  otherwise  might  cross 
areas  of  naval  operations. 


GKS  (Sea)  Art.  h3 


GWS  (Sea)  ARTICLE  U3 

SUBSTANCE 

Describes  the  marking  of  hospital  ships  and  other  craft  protected  by 
the  Convention* 


present  text 


“The  ships  designated  in  Articles  22,  21; >  25  and  27  shall 
be  distinctively  marked  as  follows: 

(a)  All  exterior  surfaces  3hall  be  white. 

(b)  One  or  more  dark  red.  crosses,  as  large  as  possible, 
shall  be  painted  on  each  side  of  the  hull  and  on 
the  horizontal  surfaces,  so  placed  as  to  afford  the 
greatest  possible  visibility  from  the  sea  and  from 
the  air. 

"All  hospital  ships  shall  make  themselves  known  by  hoisting  their 
national  flag  and  further,  if  they  belong  to  a  neutral  state,  the 
flag  of  the  Party  to  the  conflict  whose  direction  they  have  accepted. 

A  white  flag  with  a  red  cross  shall  be  flown  at  the  mainmast  as  high 
as  possible. 

"Lifeboats  of  hospital  ships,  coastal  lifeboats  and  all  small 
craft  used  by  the  Medical  Service  shall  be  painted  white  with  dark 
red  crosses  prominently  displayed  and  shall,  in  general,  comply 
with  the  identification  system  prescribed  above  for  hospital  ships. 

"The  above-mentioned  ships  and  craft,  which  may  wish  to  ensure 
by  night  and  in  times  of  reduced  visibility  the  protection  to  which 
they  are  entitled,  must,  subject  to  the  assent  of  the  Party  to  the 
conflict  under  whose  power  they  are,  take  the  necessary  measures  to 
render  their  painting  and  distinctive  emblems  sufficiently  apparent, 

"Hospital  ships  which,  in  accordance  with  Article  31>  are 
provisionally  detained  by  the  enemy,  must  haul  down  the  flag  of  the 
Party  to  the  conflict  in  whose  service  they  are  or  whose  direction 
they  have  accepted. 


"Coastal  lifeboats,  if  they  continue  to  operate  with  the  con¬ 
sent  of  the  Occupying  Power  from  a  base  which  is  occupied,  may  be 
allowed,  when  away  from  their  base,  to  continue  to  fly  their  own 
national  colours  along  with  a  flag  carrying  a  red  cross  on  a  white 
ground,  subject  to  prior  notification  to  all  the  Parties  to  the 
conflict  concerned. 


"All  the  provisions  in  this  Article  relating  to  the  red  cross 
shall  apply  equally  to  the  other  emblems  mentioned  in  Article  Ul. 


-  "Parties  to  the  conflict  shall  at  all  times  endeavour  to  con- 
ude  mutual  agreements  in  order  to  use  the  most  modern  methods 
ailable  to  facilitate  the  identification  of  hospital  ships." 
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PREVIOUS  TEXTS 


GVS  (Sea)  Art, 


"Military  hospital  ships  shall  be  distinguished  by  being 
painted  white  outside  with  a  horizontal  band  of  green  about  a 
meter  and  a  half  in  breadth, 

"The  ships  mentioned  in  Articles  2  and  3  shall  be  dis¬ 
tinguished  by  being  painted  white  outside  with  a  horizontal 
band  of  red  about  a  meter  and  a  half  in  breadth, 

"The  boats  of  the  ships  above  mentioned,  *3  also  small 
craft  which  may  be  used  for  hospital  work,  shall  be  distinguished 
by  similar  painting, 

"All  hospital  ships  shall  make  themselves  known  by  hoisting, 
with  their  national  flag,  the  white  flag  with  a  red  cross  pro¬ 
vided  by  the  Geneva  Convention,  and  further,  if  they  belong  to  a 
neutral  State,  by  flying  at  the  mainmast  the  national  flag  of  the 
belligerent  under  whose  control  they  are  placed, 

"Hospital  ships  which,  in  the  terras  of  Article  U,  are 
detained  by  the  enemy  must  haul  down  the  national  flag  of  the 
belligerent  to  whom  they  belongo 

"The  ships  and  boats  above  mentioned  which  wish  to  ensure 
by  night  the  freedom  from  interference  to  which  they  are  entitled, 
must,  subject  to  the  assent  of  the  belligerent  they  are  accompany¬ 
ing,  take  the  necessary  measures  to  render  their  special  painting 
sufficiently  plain," 


BACKGROUND 


The  marking  of  hospital  ships  and  other  craft  covered  by  the  same 
system  of  protection  was  very  inadequately  defined  by  Article  5  of  the 
1907  Hague  convention.  The  experience  of  the  last  war  showed  that  most 
of  the  attacks  on  hospital  ships  were  attributable  to  insufficient  mark¬ 
ing.  Therefore,  in  order  to  try  to  make  possible  identification  of 
hospital  ships  at  long  range,  extensive  changes  have  been  made  in  the 
present  Convention, 

Apart  from  the  national  flags.  It  was  decided  that  the  hospital 
ships  both  of  belligerents  and  of  aid  societies  should  have  the  same 
marking.  Both  on  psychological  and  visual  grounds,  white  was  retained 
as  the  color  for  all  exterior  surfaces,  but  the  horizontal  band  of  green 
or  red  was  abandoned.  One  or  more  red  crosses,  according  to  the  tonnage 
of  the  ship,  are  to  be  painted  and  displayed  on  both  sides  of  the  hull 
and  on  the  horizontal  surfaces.  The  color  of  the  crosses  is  to  be  dark 
red  which  will  provide  the  most  striking  contrast  to  the  white  of  the 
ship.  A  white  flag  with  the  red  cross  is  to  be  hoisted  as  high  as 
possible  on  the  mainmast  which  is  the  first  part  of  a  ship  to  appear  on 
the  horizon  and  will  therefore  help  make  identification  possible  from 
that  moment. 
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At  night  and  at  times  of  reduced  visibility,  hospital  craft  must, 
subject  to  the  assent  of  the  power  to  the  conflict  under  whose  control 
they  are,  take  the  necessary  measures  to  render  their  painting  and  dis¬ 
tinctive  emblems  sufficiently  apparent.  The  Convention  does  not,  however, 
attempt  to  dictate  the  system  of  lighting,  floodlighting,  or  illumination 
of  crosses  to  be  used  to  make  identification  of  hospital  craft  possible 
at  night. 

Lifeboats  and  small  craft  employed  by  the  medical  service  are  to  be 
painted  white  with  dark  red  crosses  and  shall  bear,  as  far  as  possible, 
the  same  marks  of  identification  as  the  hospital  ships, 

A  special  provision  states  that  coastal  lifeboats,  if  they  continue 
to  operate  from  an  occupied  base  with  the  consent  of  the  occupying  power, 
may  continue  to  hoist  their  own  national  colors  each  time  they  leave  their 
ba3e*  This  paragraph  responds  to  the  wishes  of  a  large  number  of  national 
lifeboat  societies  belonging  to  occupied  countries  during  the  last  war  who 
met  with  great  difficulties,  since  the  crews  refused  to  put  to  sea  under 
the  colors  of  the  occupying  power.  Certain  delegations  would  have  been 
satisfied  if  these  craft  had  been  enabled  to  carry  out  their  duties  solely 
under  the  Red  Cross  flag.  The  Conference,  however,  regarded  this  proceed¬ 
ing  a3  dangerous  and  decided  that  the  country  of  origin  of  such  craft 
should  be  recognizable. 


GWS  (Sea)  Art.  44 


GVB  (Sea)  ARTICLE  Mi 

SUBSTANCE 

Reserves  use  of  distinguishing  signs  designated  for  marking  of 

hospital  craft  exclusively  for  indicating  and  protecting  such  craft. 

present  text 

"The  distinguishing  signs  referred  to  in  Article  43  can  only 
be  used,  whether  in  time  of  peace  or  war,  for  indicating  or  pro¬ 
tecting  the  ships  mentioned,  except  as  may  be  provided  in  any  other 
international  Convention  or  by  agreement  between  all  the  Parties 
to  the  conflict  concerned." 

PREVIOUS  TEXTS 

Article  6  Hague  Convention  1907 

"The  distinguishing  signs  referred  to  in  Article  5  can  only 
be  used,  whether  in  time  of  peace  or  war,  for  protecting  or 
indicating  the  ships  therein  mentioned." 

BACKGROUND 


The  Article  carries  over  from  the  1907  Hague  Convention  the  provision 
that  the  distinguishing  signs  for  hospital  craft  referred  to  in  the  previous 
Article  can  only  be  used,  whether  in  time  of  peace  or  war,  for  indicating  or 
protecting  the  ships  therein  mentioned.  A  provision  has  been  added,  however, 
in  the  19^9  Convention  permitting  exceptions  to  the  above  if  agreed  upon  in 
aiy  other  international  convention  or  in  an  agreement  between  all  the  parties 
to  the  conflict  concerned. 


GVE  (Sea)  Art. 


GWS  (Sea)  ARTICLE  US 


SUBSTANCE 

Requires  parties  to  the  Convention  to  take  necessary  measures  to 
prevent  abuse  of  the  distinctive  signs  used  for  marking  hospital  craft, 

present  text 

"The  High  Contracting  Parties  shall,  if  their  legislation  is 
not  already  adequate,  take  the  measures  necessary  for  the  preven¬ 
tion  and  repression,  at  all  times,  of  any  abuse  of  the  distinctive 
signs  provided  for  under  Article  U3«" 

PREVIOUS  TEXTS 


None* 


BACKGROUND 

Makes  it  mandatory  that  contracting  parties,  if  their  legislation  is 
inadequate,  to  take  the  measures  necessary  for  the  prevention  and  repression 
at  all  times  of  any  abuse  of  the  distinctive  signs  for  protecting  hospital 
craft. 


Although  Article  li  purports  to  define  the  pereci*  protected,  it 
V  a  partial  statement  of  the  scope  of  the  Convention  and  isust  bo  ret' 
the  light  of  the  rest  of  the  Convention,  am  particularly  of  Art: 


Article 


I » W| 

]«ici  fc 

U*»  <•)  %*M 

lJ*  ‘ 

?Hn| 

■vr 

iKMn*]  *  Vi^yff^ 

K7 

ij^Tt  CT* 

Article  3  applies  in  conflicts  not  o£  an  international,  etoraotcr* 

pj8j||  jt  contemplates  the  application  of  a  few  basis  huraaii terian  roles  t# 

everyone  not  talcing  an  active  part  in  hostilities,  including  thsss  who 
k  have  laid  down  tholr  arms  or  been  put  out  of  action  by  whatever  cause, 

Article  l>  is  nor,  a  limitation  upon  the  scope  of  the  protection  afforded 

"  'V  ' 

by  Article  3,  and  no  distinction  may  be  made  aaong  "civilian*0  or 
"prisoners"  or  ‘'wounded'1  based  upon  which  side  they  lived  or  fought  with* 
unless  the  parties  make  such  distinctions  relevant  by  special  agreesner  s 
Bit;  bringing  other  parts  of  tl»  Convention  into  forces 

It  would  seen  that  persons  who  do  not  actually  benefit  under  one  of 
the  other  3  conventions,  whether  because  they  do  not  qualify  for  protec¬ 
tion  or  because  the  state  in  whose  hands  they  are  or  ths  eta  to  of  origin 
H|>  Is  not  bound  by  one  of  the  other  3  conventions,  may  be  entitled  to  pro¬ 
tection  under  the  Civilians  Convention®  See,  IIA  Fin®  Rfic«  SlU.  1 1 
be  reasonable  to  a33ur.e5  however,  the  protection  accorded  by  the  livilieos 
:i  (Convention  was  not  intended  to  derogate  in  sty  respect  from  the  rights  of 

a  prisoner  of  war  under  the  Hague  Conventions,  the  1929  POW  Convention,  or 

to  the  extent 

International  law.  at  least/  that  positive 

or  customary  law  relating  specifically  to  prisoners  of  war  would  prevail 

El^over  any  inconsistent  provisions  of  the  Civilian Cojiventioiv 

|  Part  II  of  the  Civilians  Convention  provides  for  two  general  typos 
Protection  for  everybody  in  the  countries  in  conflict  (Article  13), 
Blf^t,  by  laying  a  basis  for  organizational  measures  for  general  safety 

jlf^tioXen  lit,  lb,  18,  19,  20,  21,  22,  23)  and,  second,  by  requiring 

. 

Ufeanc  reatmant  for  certain  dependent  classes  of  the  civilian  pc-jul* n 
jplf  i:.  -a  16,  17,  2h>  2$,  26)®  While  nationality  or  the  binding  effect  of 


the  Convention  on  the  state  of  which  a  person  is  a  citizen,  arv  factory 
otherwise  irrelevant  to  the  applicability  of  Part  II,  which  applies  «ran 
to  the  nationals  of  a  belligerent  in  its  own  territory,  (Article  ,),  it 
is  of  course  necessary  that  the  state  to  be  obligated  be  a  party  to  the 
Convention* 

A3  to  all  other  parts  of  the  Civilians  Convention,  under  Article  U, 
every  person  not  disqualified  by  enjoying  protection  under  another  conven¬ 
tion  who  at  a  given  moment  and  in  ary  manner  whatsoever  finds  himself  in 
case  of  a  conflict  or  occupation  in  the  hands  of  a  party  thereto  of  which 
he  is  not  a  national  is  a  protected  person,  with  the  following  exceptions 
(which  do  not  apply  to  Article  3  or  part  II,  as  above  indicated )i 

(1)  Nationals  of  a.  state  not  bound,  by  the  Convention;, 

(2)  Nationals  of  a  cobelligarent  state  having  normal 
diplomatic  represents ti*t*  in  the  state  in  whose 
hands  they  are* 

(3)  Nationals  of  a  neutral  state  having  representation  as 
in  (2)  if  the  nationals  are  in  the  territory  of  the 
belligarento  If  they  are  in  occupied  territory,  they 
remain  entitled  to  protection,; 


The  present  text  is  that  proposed  to  a  drafting  Committee  oX  Canra.'  tfcae 
HI  at  Geneva  in  19b?  by  a  majority  consisting  of  Canada,  Franca,  Switzerland., 
the  United  Kingdom,  and  the  United  States*  III  Fin.,  Rsc*  100;  IIA  Fin  Hoc* 
?93*  The  USSR  objected  to  the  limitations  imposed  by  the  second  paragraph 
but  the  Uo3,  successfully  supported  it  particularly  the  principle  teat 
the  existence. of  regular  diplomatic  protection  made  superfluous  the  added 
protection  of  the  Convention*  This  principle,  it  was  pointed  out,  was  of 
6Pecial  importance  to  the  United  States  where  there  are  many  resident  ali  ;  a 
who  for  all  practical  purposes  are  treated  in  wartime  like  American  citizens 
■  Pjrlj*  Reco  79b *  The  Committee  Report  defines  '’normal  diplomatic 

i-epr  es  anta  tion" 


i  -r. 


->  v  -).$» 
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P  I  ^presenta  tion*  89  "coaprislng  at  least  cna  diploma tic  representative 
p  Ilk  accredited  to  a  ministry  of  Foreign  Affairs ,u  Id.  £11$. 

The  legislative  history  makes  it  clear  that  stateless  persons  ara 
not  deprived  of  protection  by  the  first  sentence  of  the  second  paragraph., 
but  continue  to  enjoy  it  because  they  fall  in  the  category  of  persona  riot 
K  nationals  of  the  state  in  whose  hands  they  are.  Id.  79U-795* 
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BribsteTOO 


P8CTd.te  an  Occupying  Power  to  refuse  rights  of  coamsnicntton  to 
opiaa,  saboteurs  or  persons  definitely  suspected  of  hoatUa  activity, 
when  and  only  ao  long  as  military  aacurity  ao  requires;  and  poralta  a 
party  to  a. conflict  to  cut  off  any  rights  of  such  a  parsen  in  ita  tenri 
tojy  as  would,  if  exercised,  prejudice  the  aecurity  of  the  state,  and 

only  so  long  as  they  would.. 

Requires,  even  in  these  security  cases,  tot  o  party  accord  humane 
treatment,  .ml  respect  the  rights  of  fair  trial  as  prescribed  by  the 

Convention., 


Pr-3ssnb  Text 


Previous  Texts 


iCKground 


l  Article  5  was  horr.  of  a  concern  voiced  by  to  United  States ,  to 
United  Kingdom  and  other  delegations  at  Genova  in  19U9  tot  Article  a  i-a 
Interning  protection  to  anyone  in  the  hands  of  a  Party  to  to  conflict, 
or  Occupying  Power,  of  which  he  vjaa  not  a  national  wiPn  various  ex cep 
|ttto  -  failed  adequately  to  safeguard  the  legitimate  Interest  of  a  »ta< 
|n  Us  aecurity  as  against  suspected  spies,  saboteurs  and  to  like,  the 
fiNtesata  of  Australia  summed  tho  ratter  up  u  -  -- 

l:i  relation  to 
fifth  coluranlsts  ard 
The  only  laws  which. 

,j  it  cieeiued,  the  Cnmitvi. 
desirable  to  provide  for 
rules  for  protection  contained  in 


"occln  his  opinion,  tho  rights  of  the  State  in 
certain  persons  such  as  spies,  saboteurs,  - 
laL  traitors,  had  bean  insufficiently  defined- 
P'.' '  protected  a  5  to  to  against  its  enemies  ware, 
lawn  in  force  before  hostilities.  It  was  c 
Kv.  tho  necessary  ercceotiona  to  the  -  - 
I-  the  Convention* ”  HA  Fin,  Roc,  622- 


, 


While  it  was  true  trat  various  articles  contained  express  exceptions 
|i  which  would  safeguard  security  (s*go  present  Article  35  conditioning  the 
:  right  to  depart  the  territory  at  the  beginning  of  a  conflict  on  tbe 
"national  interests"  of  the  State),  others  did  not  (ecg„  Article  93, 
which  night  be  thought  to  privilege  a  minister,  although  suspected  of 

espionage,  ,to  travel  about  and  communicate  freely)* 

, 

A  drafting  committee  charged  with  redrafting  Article  U  took  eara  of 
the  problem  by  recommending  present ’Article  5,  upon  the  proposal  of 
;  Australia,  as  a  new  article  for  the  Convention*  On  the  committee,  Canady 
the  United  States,  France,  the  United  Kingdom  and  Switzerland  supported 

I  the  new  text,  Norway  abstained,  the  Soviet  Union  opposed*  IIA  Jin*  Rec* , 
796*  Extensive  discussion  ensued  in  Committee  III  and  in  Plenary;  the 
text  was  adopted  in  English  29-8-U  and  in  French  38-0-7*  IIA  Fin*  Rec*, 
798;  I  IB  Fin*  Rec*  381;,  U86* 

The  Report  of  Committee  3  makes  it  clear  that  forfeiture  of  the 
right  of  communication  perraitted  in  the  case  of  persons  in  occupied 
territory  is  equivalent  to  placing  the  accused  in  solitary  confinements 
'HA  Fin,  Rec*  815c 

The  safeguarding  provisions  respecting  rights  to  fair  trial  (Article^ 
71-76  and  126)  and  humane  treatment  establish  0  minimum  of  required 
c.Jreatjnent  which  con  not  be  denied  even  in  the  cass  of  a  person  who  is 
suspected  of  espionage  in  the  territory  of  the  belligerent  and  whose 
Rights  are  othenri.se  generally  subject  to  suspension,  if  necessary* 

Since  the  first  paragraph  of  Article  5  would  seem  to  apply  where  a 

ML 

y  pocked  spy  was  apprehended  in  e  combat  zone  in  the  territory  of  tho 
jlPturing  belligerent  in  a  case  where  the  Convention  was  applicable  to 


,  •  • r'-- 
.  •  •  •  -  ' 


-,'Ki 


.  OC  Tt  g 

sUCl:  s  ptmtnb  it  would  «]v?e«3;  rcasdiaUy-fcS  f©Hw  that  it  wn'M  n-^y, 
i/ae  same  t^jr  to  s  suspected  spy  apprehended  by  the  Invading  belllgca 
pidor  to  the  caa*n<srca®onfc  of  on  occupation  of  the  area* 

Tne  provi  sions  of  Article  $  are  intended  to  .penult  a  baliigarcr. 


po^er,  acting  humanely  and  with  discrimination,  to  do  everything 
fcr  its  security  in  time  of  war,  either  in  its  home  territory,  t  ’ 
occupied  territory,,  For  example,  during  World  War  II,  the  Utd  • 
did  not  Intern  at  one  time,  after  completion  of  a  sifting  procr  , 
than  about  li,000  out  of  1,000,000  resident  enemies*  At  the  s... 
practically  all  of  their  internees  ware  allowed  right  of  coawirics* 
and  their  treatment  was  under  the  scrutiny  of  protecting  powers « 

■  discriminating  security  measures  are  permitted  by  Article  7  6-’* 

.  measure  specifically  provided  for  by  Articles  U3  and  78,  rels 
internment* 


■m 


— 


'■  \  .  Ml 

■u-i*  £  -  If  •:  !i 


Article  6 


Substance 


Article  6  provides  that  for  protected  parsons  generally*  the  Con- 


|  vention  begins  to  apply  from  the  outset  of  ary  conflict  or  occupation, 
f  nd  ceases  to  apply,  in  the  territory  of  parties  to  the  conflict,  on 
I -the  general  close  of  military  operations  or,  in  the  case  of  occupied 
IH  territory,  one  year  thereafter, 

-ft  However,  persons  in  either  territory  remain  subject  to  the  control 

■  of  the  party  to  the  recent  conflict  or  the  occupying  power,  as  the  case 
K  may  be,  Under  the  Convention  and  general  international  law  some  restrict 
I  ,,  r-asures  might  survive  the  general  close  of  military  operations. 

Article  1*6,  for  example,  clearly  assumes  as  much.  Accordingly,  appro- 
priats  safeguards  are  s tipula teu  o 

(|  ‘  As  to  those  who  may  not  have  been  immediately  released,  repatriated 

1  or  reestablished,  the  Convention  applies  in  full* 

§  .  As  to  persons  in  occupied  territory,  provision  is  made  for  the 

cor.td.med  application  of  certain  articles  conferring  basic  human  and 
judicial  rights,  which  shall  bind  the  occupying  power  to  the  extent  that 
it  exercises  the  functions  of  government  in  such  territory.  The  Ax-uiclsa 
'  involved  are: 

__  *  *v 

1.12  (General  provisions  and  Common  Articles,  The  Pro- 
E  "  '  testing  Power,  e<>go,  continues  to  function,  and 

the  general  security  exception  remains  applicnb„8f , 

27  (Basic  humanitarian  treatment) 


.  m  a 


I 


29-3U  (Same) 


!•: 


(Preserves  rights  as  against  change  by  annexation  ox- 
arrangement  with  the  local  authorities  so  long  «. 
occupation  lasts,) 

1*9  (Transfers, 


1 


] 

■  ! 

m  !i 


m  it 


=*  /4r-~« 


h9  CHSPawf«wir  eracttw^lon  and  d^ica  ^tiou) 

ft  (Service  In  araad  forces  and  compulsory  labor  under 
Occupying  Power) 

>2  (Sams) 

■ 

53  (Respect  for  property) 

$9  (Facilitating  relief  programs ) 

61-63  (Some) 

6U-76  (Criminal  proceedings) 

11^3  (Access  by  Protecting  Powers) 

It  is  to  be  noted  that  such  affirmative  and  costly  responsibilities  as  f. ' 
medical  care  and  the  like  do  not  cany  over  beyond  the  first  year  folios 
the  general  closo  of  military  operations 0 
Present  Test 

/to  be  included  in  final/ 


.  Rat:.- 


I?  (I^ens-fors,  evacuation  and  deportation) 

ft  'ScvtIco  in  8te&d  forces  and  compulse;-?  :  .  ..  '■  nKta* 

Occupying  Bmdt) 

ft  (Sane) 

ft  ^  (Respect  for  property) 

$9  (Facilitating  relief  program ) 

61-63  (Same) 

t 

6U-?6  (Criminal  proceedings) 

U43  (Access  by  Protecting  Powers) 

to  toe  noted  that  such  affirm tive  and  costly  responsibilities  ;s  fond. 


^  medical  care  ard  the  like  do  not  cany  over  beyond  the  first  year  following 

;  the  general  close  of  military  operations, 

1 

If  -  Present  Text 
. .  ■■■■’ 

/to  be  included  in  final7 


|  Prarvicus  Text 


ackgrcund 


'00  M 


of  occupation 


■ 


While  stating  the  Convention’s  applicability  in  terms  of  the  cav*.  u  .fcs 
of  an  'occupation”,  Article  6  does  not  define  ” occupation” »  Article  XL  I 

iff  the  Regulations  annexed  to  the  1907  Hague  Convention  Respecting  the  • 

krwa  sr£i  custom3  of  War  on  Land  provides: 

"Territory  is  considered  occupied  when  it  is  actually 
placed  under  the  authority  of  the  hostile  army* 

"The  occupation,  extends  only  to  the  territory  wher-3 
such  authority  has  been  established  and.  can  be  exercised.” 

Ij^cordirigly,  there  may  be  a  period  of  imprecise  duration  during  which  an 

||^y  may  be  present  and  operating  but  when  occupation  has  not  been 


established > 


w® 

:  J 


m  >>bii#hed*  .il  Op^tdKiSt  Vnbsrhsiiozsul  Xatw  ,(?ih  Ed  .*  louu^jfc.H.  '  >■? '  ' 
l9$t )  fcjfli  1  of  those  duties  incumbent  on  art  »  .  »**i  i .  •:*■-  ;■ 


'  m' 

Convention  could  not  in  fact  t>a  carried  out  until  t!  »  ;  „•  r  *•  •  ffi 


interval  to  ooroifc  oonsolidation  of  control o 


It  vtes  wall  understood  that  occupation  meant  both  occupat 


war  itself  and  sudden  occupation  without  war,  ns  envisa?v.  •  >.■  r,*a*i 

.  s 


paragraph  of  Article  2  {"even  if  the  said  occupation  me®;. 


resistance"  )0  HA  Fine  Rec.  8l£o- 


occupied  terra  tory. 


It  has  been  the  view  of  the  United  States  tht-.  .-fter  t k  ,r  :o  ,*x 


tional  surrender  of  Germany  and  Japan,  toe  Regule  .  .orn  anno: 


Convention  Mo,  IV  of  The  Hague  and  the  customary  intarnatic:  a  I 


relating  to  belligerent  occupation  were,  in  3trict  law,  ?\  3  • 


applicable  to  those  countvieso  Nevertheless,  the  United  ■  t":-  '.v?v  as 


a  matter  of  policy  been  guided  by  the  applicable  principles  .  .  ? . 


and  conventional  law  relating  to  belligerent  occupation  in  those  Rat iertj 


in  which  the  policies  or  directives  of  the  occupying  adndrit  vatior  > 


not  provide  to  the  c ontrary 0  ILad  Article  6,  GC,  been  in  force  in  !%:■ 


the  United  States  would,  as  regards  Germany,  have  been  bound  by 


visions  of  the  Civilians  Convention  on  occupation  until  May  l$u6 


thereafter  to  the  extent  it  exercised  the  functions  of  gcrver 
the  specific  provisions  referred  to  in  the  third  paragraph  vp  the 


Indeed,  the  text  approved  at  the  Stockholm  Conference  ?ui  .  :  '  c  v  ' t 


thn  Convention  applicable  in  to to  until  the  end  of  cccupatir 
•tsr.ult  was  found  unacceptable  at  Geneva  in  The  con?:  t: 

Ceding  to  a  modification  at  Geneva  were  stated  clearly  by  the  Urdt- 
States  and  Iforway  in  Committee  3  = 


1 


mm 


r,Mrs  Clattonfcu  ■; 


m 


GO  •»  Arti.  6 


xm-- 


"&*♦  C&Atteribiir-g  (United  States  of  AKerj.ce)  said  that  his  ..telega- 
tion  would  propose  an  ametidaent  bo  Article  U  to  provl.d©  that  the  Civilians 
Convention  should  cease  to  apply  not  earlier  than  one  year  -  f  •  *;•!:- 
terrtinaiion  of  hostilities.  It  would  be  noted  that  the  Convent-5  n  '..d  '  ! 

not  define  the  terns  ‘occupied  territory5  or  *  military  occupation’^  J% 
was  the  view  of  the  United  States  Delegation  that  the  oblige'  .  .  l-.peoij' 

by  the  Convention  on  an  Occupying  Power  shoxild  be  applicable  t*>  the 
period  of  hostilities  and  to  the  period  of  disorganization  foil-.'  u. 
the  hostilities;  these  obligations  would  vary  according  to  the  V  ...•■■•  ' 
duration  of  the  occupation,,  Experience  had  shown  that  an  Cc\.”  f  .w-r 
did,  in  fact,  exerci33  the  majority  of  the  governmental  function  j  Im 
occupied /territory o  A  prolonged  military  occupation  was,  however 
characterized  by  a  progressive  return  of  governmental  responaib  ,y 
local  authorities*  The  Occupying  Power  should  be  bound  by  the  vnsgg 

of  the  Convention  only  during  such  time  as  the  institutions  of  t 
territory  were  unable  to  provide  for  the  needs  of  the  inhabitants 
ultimate  solution  of  such  problems  as  revictualling,  sanitation  and 
damage  was  not  the  responsibility  of  the  Occupying  Power,,  Ha  quoted  b 
case  of  the  Allied  occupation  of  Germary  and  Japan  to  show  that  the 
responsibility  of  the  Occupying  Powers  for  the  welfare  of  the 
populations  was  far  less  at  present  than  during  the  period  iisnedialv;  ■? 
following  hos till ties on  IIA  Fin„  Rec0  623 » 


"Mr.  Castberg  (Norway)  agreed  that,  when  an  occupation  la3t,d 
the  termination  of  hostilities,  the  responsibilities  of  the  Occupy! .r 
Power  could  not  all  be  maintained  indefinitely,,  Ks  wondered,  howev  rv, 
whether  a  time-limit  of  one  year  was  the  best  solution,.  A  more  obvious 
course  would  appear  to  be  tc  decide  which  obligations  should  oea : .. 
example,  those  concerning  food  supplies)  and  which  should  be  ts:  b 
(for  example,  those  concerning  justice)."  Id.  62U* 

A  drafting  committee  of  Committee  III  by  vote  of  5  (Canada.,  x 

Norway,  Switzer  lard,  USA)  to  2  (UK,  USSR)  proposed  a  text  substantially 

like  present  Article  6,  except  that  in  the  territory  of  a  party  to  a 

conflict  the  cutoff  date  was  one  year  after  the  general  close  of  mil  t; 

operations,.  In  Committee  III,  this  text  was  adopted  over  the  objection 

of  the  USSR  which  did  not  wish  ary  part  of  the  Convention  to  apply  in 

occupied  territory  at  the  end  of  one  year  after  close  of  military  c*;  rs- 

ttor-JSo  HA  Fin.  Rec.  ??<(,  7?6;  III  Fin.,  Rec*  102 0 

The  Report  of  Committee  ITI  elaborated  on  the  afcove^quoted  tVbaervt 

** j-0C3  of  the  United  States  and  Norway,  and  summed  the  matter  up? 


_-K- 


■ 


;:cr- U.iB  Latix^ ttsrs,  the  rU-ht  to  L- 

-  gainst  ^rbit^ry  as'tS  until  the  cdn&ueion  of  ofem*^  'leh 
,/in  bt;  trifogoa:  ■•  J  by  the  orovisloa  of  At  Hr'  • 

provisions  which  would  corytltute  a  hsavy  v *urcl*«  tr  ti.i 
Ooc*.  ■:.,  J.i;;-;  Powex  dur  .  r  vhw  troubles  :ciaod  •..•  ■ 

!k3  of  war.,  .till  only  remain  'in  fore*  for  one  y  ■-  .-sx.-r 
Ibe  conclusion  of  military  operations"  II*.  sttn.  K<s  . .  OH 


In  Plenary,  by  vote  of  17~ll*-12,  an  amendment  1  ,-.h«  LHfeH. 

Kingdom  was  carried  cutting  out  the  one  year  contir?*.  I  ?*» 

Convention  in  the  territory  of  a  belligerent  following-  cio .  •  •  ->• 

✓ 

operations*  IIB  Fin®  Rec»  3880  The  USSR  supported  the  O  •  HHe  --Cv 
on  the  ground  that  the  passions  of  war  would  continue  and  Ln 

ba  guarded  against*  The  United  Kingdom  believed  regular  jttHe:  <1  r  _  > 
e adores  would  be  adequate  and  pointed  out,  first,  that  the  :  :  :  y,.  * 
extension  might  be  used  to  justify  unreasonable  prolongation  0.  into-r- 
merit,  and  second  tha t  persona  not  immediately  released  would  in  ^ny 
event  continue  to  be  protected.  Id.  3 86-3* 

(d)  As  to  persons  not  yet  released 


Article  !|6  of  the  Convention  provides: 

"In  30  far  .13  they  have  not  been  previously  vrithdravn, 
restrictive  measures  taken  regarding  protected  persons  shall  be 
cancel-led.  as  30on  as  possible  after  the  close  of  bos-.  LliH.aSr 

"Restrictive  measures  affecting  their  property  -  -  a  >  i  be 
cancelled,  in  accordance  with  the  law  of  the  Detaining  Fervor, 
as  soon  ns  possible  after  the  close  of  hostilities n 

Articles  132  and  133  provide  that  internees  shall  ba  released  es  so-v-n  ** 

£••. .  the  reasons  necessitating  internment  cease,  and  that  inter.®:  nt  >  : 

cease  as  soon  as  possible  after  the  close  of  hostilities  Ar  Hols  Li 

••  -forbids  transfer  of  s  protected  person  to  a  country  where  h*  has  r%... 

p^0  fear  political  or  religious  persecution.  Thus,  "reestablishment' 

would 


•  •  • 


Art-  5 


jld  be  th*  alt wmtiv*  to  r«s»:  nation  fur  w*cb  a  parotm*  ***#•• 
provisions,  and  the  fact  that  #®e  interval  for  ifcM.r  -rcc  -v*;.  ■ 

My  b#  necessary,  pi  ‘:  >i»  background  for  the  prevision  cmit^dn^ 
application  of  toe  Convention  pending  release,  repatriation  «nJ 
reJiabilita  tion»  XX A  ,in0  Rec,  816, 

(a)  Oenaral  conclusion  of  military  operations  defined.. 

"Oeneral  conclusion  of  military  operations'*  vaa  used  rather  than 
"conclusion  of  hostilities"  to  avoid  confusion  in  countries  such  aa 
Prance  where  "the  conclusion  of  hostilities"  is  effected  by  decree 
repealing  internal  war  legislation,  "The  general  conclusion  of 
military  operations  means  when  the  last  shot  has  been  fired," 

IIA  Fin,  Rec*  815, 


Ml 


-  I 


ARTICLE  13 


Substance  and  present  text 

The  provisions  of  Part  II  cover  the  whole  of  the  populations 
of  the  countries  in  conflict,  without  any  adverse  distinction  based, 
in  particular,  on  race,  nationality,  religion  or  political  opinion, 
and  are  intended  to  alleviate  the  sufferings  caused  by  war. 

Prior  texts 


None . 


ARTICLE  14 


Substance 

A  state  may  establish  in  its  own  territory  or  in  territory 
occupied  by  it  hospital  and  safety  zones  organized  to  protect  from 

t 

the  effects  of  war  "wounded,  sick  and  aged  persons,  children  under 
fifteen,  expectant  mothers  and  mothers  of  children  under  seven". 
Thereafter,  the  parties  to  a  conflict  roa;y  agree  upon  the  recognition 
of  such  zones  and  may  use  as  the  basis  for  such  agreement  Annex  I  of 
the  Civilian  Convention  which  contains  model  provisions  as  to  the 
character  and  marking  of  such  zones  and  to  prevent  dishonest  use  of 
them.  The  Protecting  Powers  and  the  International  Committee  of  the 
Red  Cross  are  invited  to  propose  the  institution  and  recognition  of 
hospital  and  safety  zones. 


Present  text 


In  time  of  peace,  the  High  Contracting  Parties  and,  after 
the  outbreak  of  hostilities,  the  Parties  thereto,  may  establish  in 
their  own  territory  and,  if  the  need  arises,  in  occupied  areas,  hospital 
and  safety  zones  and  localities  so  organized  as  to  protect  from  the 
effects  of  war,  wounded,  sick  and  aged  persons,  children  under  fifteen, 
e*Pectant-mothers  and  mothers  of  children  under  seven. 

Upon  the  outbreak  and  during  the  course  of  hostilities,  the 

Parties 


concerned  may  conclude  agreements  on  mutual  recognition  of  the 

...  nes  and  localities  they  have  created.  They  may  for  this  purpose  im¬ 
plement  the, 

ne  Provisions  of  the  Draft  Agreement  annexed  to  the  present 
||  n^ion,  with  such  amendments  as  they  may  consider  necessary. 


The  Protecting  Powers  and  the  International  Committee  of  the 


Red  Cross  are  invited  to  lend  their  good  offices  in  order  to  facilitate 
the  institution  and  recognition  of  these  hospital  and  safety  zones  and 

localities .  , 

prior  texts 

None . 


Background 

Article  l4  generally  corresponds  to  Article  23  of  the  Sick  and 
Wounded  Convention.  It  encourages,  rather  than  requires,  the  establish¬ 
ment  and  recognition  of  hospital  and  safety  zones.  This  is  emphasized 
by  the  fact  that  Article  14  uses  the  words  "may  establish",  in  contrast 


with  "shall  endeavor  to  set  up"  in  the  Stockholm  draft. 

While  such  zones  have  had  little  if  any  use  in  the  past,  the  idea 


is  not  a  new  one.  The  establishment  of  such  zones  was  proposed  by  a 

Sroup  of  doctors  and  lawyers  meeting  at  Monaco  in  193^-  Deltenne, 

l 

General  Collection  of  Laws  and  Customs  of  War  p.  851.  Also,  the 


International  Red  Cross  Conference  at  Rome  in  1921,  at  Brussels  in  1930/ 
at  Geneva  in  1931  proposed  the  use  of  hospital  zones. 


ARTICLE  15 

flub stance 

While  Article  l4  refers  to  the  establishment  of  zones  far 
from  the  fighting  for  the  protection  of  certain  categories  of  depen¬ 
dent  civilians,  Article  15  encourages  belligerents  to  establish  in  the 

r 

regions  where  the  fighting  is  taking  place  neutralized  zones  to  shelter 
wounded  and  sick  combatants  and  non-combatants  and  civilians  'who  take 
no  part  in  hostilities,  and  who,  while  they  reside  in  the  zones,  perform 
no  work  of  a  military  character." 

Present  text 

Any  Party  to  the  conflict  may,  either  direct  or  through  a 
neutral  State  or  some  humanitarian  organization,  propose  to  the  adverse 
Party  to  establish,  in  the  regions  where  fighting  is  taking  place, 
neutralized  zones  intended  to  shelter  from  the  effects  of  war  the 


following  persons,  without  distinction: 

(a)  wounded  and  sick  combatants  or  non-combatants; 

(b)  civilian  persons  who  take  no  part  in  hostilities, 
and  who,  while  they  reside  in  the  zones,  perform 
no  work  of  a  military  character. 

When  the  Parties  concerned  have  agreed  upon  the  geographical 
Position,  administration,  food  supply  and  supervision  of  the  proposed 


Neutralized  zone,  a  written  agreement  shall  be  concluded  and  signed  by 

4-v 

e  representatives  of  the  Parties  to  the  conflict.  The  agreement  shall 
■  fix  the  beginning  and  the  duration  of  the  neutralization  of  the  zone. 

^rtexts 


None . 


tr 


ARTICLE  16 

Substance 

The  wounded,  sick  and  infirm,  and  expectant  mothers  shall 
receive  particular  protection  and  respect.  As  fax  as  military  con¬ 
siderations  allow,  belligerent  powers  shall  facilitate  the  search  for 
the  dead  and  the  assistance  and  protection  of  the  wounded  and  other 
persons  exposed  to  grave  danger. 

Present  text 

The  wounded  and  sick,  as  well  as  the  infirm,  and  expectant 
mothers,  shall  be  the  object  of  particular  protection  and  respect. 

As  far  as  military  considerations  allow,  each  Party  to  the 
conflict  shall  facilitate  the  steps  taken  to  search  for  the  killed 
and  wounded,  to  assist  the  shipwrecked  and  other  persons  exposed  to 
grave  danger,  and  to  protect  them  against  pillage  and  ill-treatment. 


Prior  texts 

None . 

background 

Article  16  applies  to  wounded  and  sick,  etc . ,  persons  generally 
the  principles  of  protection  prescribed  by  Articles  12  and  15  of  the 

O-J  ■» 

aad  Wounded  Convention  for  the  sick  and  wounded  in  armed  forces . 
The  phrase  "as  far  as  military  considerations  allow"  at  the 
Sinning  Qf  the  second  paragraph  of  Article  16  was  retained,  over 
Ejection  of  some  delegates,  "to  give  the  text  elasticity  which 
Se  0:f  reality  requires".  IIA  Final  Record  8l8.  The  British 


a 
del, 


eSate 


remarked  this  Article  was  different  from  the  corresponding 


provisions  of  the  Sick  and  Wounded  Convention  which  involve  armed 
porces  who  are  under  discipline  and  control  of  military  commanders. 

On  the  other  hand>  a  commander  should  not  he  bound  to  allow  civilians 
not  part  of  his  forces  to  wander  in  the  battle  area  where  they  might 
observe  troop  dispositions  and  obtain  other  vital  military  information. 
XIB  Final  Record  392. 


ARTICLE  17 


Substance 

Belligerent  powers  shall  endeavor  to  agree  upon  the  removal 
of  certain  classes  of  non-combatants  from  besieged  or  encircled  areas, 
and  for  the  entry  into  such  areas  of  ministers  and  medical  personnel 

9 

and  equipment. 

Present  text 

The  Parties  to  the  conflict  shall  endeavour  to  conclude  local 
agreements  for  the  removal  from  besieged  or  encircled  areas,  of  wounded, 
sick,  infirm,  and  aged  persons,  children  and  maternity  cases,  and  for 
the  passage  of  ministers  of  all  religions,  medical  personnel  and  medical 
equipment  on  their  way  to  such  areas. 

Prior  text 

None. 


Background 


No  rule  of  law  compels  the  commander  of  an  investing  force 
to  Permit  the  population,  including  women,  children,  aged,  sick,  wounded, 
to  leave  the  beseiged  locality  even  when  a  bombardment  is  about  to  com- 
f61106.  It  is  entirely  within  the  discretion  of  the  beseiging  commander 
ner  he  will  permit  them  to  leave  and  under  what  conditions.  Section 
i  Army  Field  Manual  27-10  (19U0);  2  Oppenheim,  International  Law, 
h  ed.  Lauterpacht  (1952),  Ul9.  This  Article  does  not  change  existing 
lonal  law.  It  merely  provides  the  parties  to  the  conflict 

shall 

•  ~Jto£avo£  to  conclude  local  agreements  for  the  evacuation  from, 


entry  into 


,  encircled  areas  for  certain  civilians.  Such  permission 


has  sometimes  teen  granted.  In  1870,  during  the  Franco-Prussian  War 
the  German  besiegers  of  Strasbourg  as  well  as  of  Belfort  allowed  the 
women,  the  children,  and  the  sick  to  leave  the  besieged  fortresses. 

2  oppenheim,  op  cit,  419  Note  2 . 


ARTICLE  18 


Substance 

Article  18  contains  important  rules  for  the  protection  of 
civilian  hospitals  in  wartime.  For  the  first  time,  it  permits  the  use 
of  the  Red  Cross  emblem  to  mark  civilian  hospitals,  but  only  if 
authorized  by  the  government  of  the  country  in  which  such  hospitals  are 
located. 


Present  text 


Civilian  hospitals  organized  to  give  care  to  the  wounded  and 
sick,  the  infirm  and  maternity  cases,  may  in  no  circumstances  be  the 
object  of  attack,  but  shall  at  all  time  be  respected  and  protected  by 
the  Parties  to  the  conflict. 

States  which  are  Parties  to  a  conflict  shall  provide  all 
civilian  hospitals  with  certificates  showing  that  they  are  civilian 
hospitals  and  that  the  buildings  which  they  occupy  are  not  used  for  any 
purpose  which  would  deprive  these  hospitals  of  protection  in  accordance 
with  Article  19 . 

Civilian  hospitals  shall  be  marked  by  means  of  the  emblem  pro¬ 
vided  for  in  Article  38  of  the  Geneva  Convention  for  the  Amelioration 
0  the  Condition  of  the  Wounded  and  Sick  in  Armed  Forces  in  the  Field 
.  of  August  12,  19^9,  but  only  if  so  authorized  by  the  State. 

The  Parties  to  the  conflict  shall,  in  so  far  as  military  con- 

orations  permit,  take  the  necessary  steps  to  make  the  distinctive 

}  ^ems  indicating  civilian  hospitals  clearly  visible  to  the  enemy  land, 
air 


acti0ri 


^d  naval  forces  in  order  to  obviate  the  possibility  of  any  hostile 


In  view  of  the  dangers  to  which  hospitals  may  he  exposed 
■by  being  close  to  military  objectives,  it  is  recommended  that  such 
hospitals  be  situated  as  far  as  possible  from  such  objectives. 

prior  text 

r 

Article  27  of  the  Hague  Regulations  of  1907  provides  that 
"In  sieges  and  bombardments  all  necessary  steps  must  be  taken  to  spare, 
as  far  as  possible,  building  dedicated  to  religion,  art,  science,  or 
charitable  purposes,  historic  monuments,  hospitals ,  and  places  where 
the  sick  and  wounded  are  collected,  provided  they  are  not  being  used 
at  the  time  for  military  purposes. 

"It  is  the  duty  of  the  besieged  to  indicate  the  presence  of 
such  buildings  or  places  by  distinctive  and  visible  signs,  which  shall 
be  notified  to  the  enemy  beforehand . " 

Background 

Article  18  applies  to  civilian  hospitals  some  of  the  principles 
of  protection  prescribed  for  military  hospitals  by  Article  19  and  k2  of 
the  19k9  Sick  and  Wounded  Convention. 

The  first  paragraph  of  Article  l8  provides  that  "Civilian 
hospitals  ■***  may  in  no  circumstances  be  the  object  of  attack  *-#*". 

The  Geneva  Conference  substituted  the  phrase  "be  the  object  of  attack" 
f°r  the  words  "be  attacked"  in  the  Stockholm  draft,  thus  emphasizing 
'that  only  deliberate  attacks,  as  distinguished  from  inadvertent  attacks, 
*nstitute  a  violation  of  Article  18. 

Under  paragraph  two,  a  belligerent  power  must  provide  each 
1  Lilian  hospital  with  a  certificate  to  the  effect  that  it  is  a  civilian 


hospital  and  that  the  buildings  which  it  occupies  are  not  used  for  any 
purpose  which,  under  Article  19,  would  deprive  it  of  protection. 

The  third  paragraph  of  Article  18  provides  that  civilian 
hospitals  may  be  marked  by  the  Red  Cross  emblem  (or  other  corres¬ 
ponding  emblem  under  Article  38  of  the  Sick  and  wounded  Convention), 

t 

"but  only  if  so  authorized  by  the  State".  This  is  the  first  time 
that  provision  has  been  made  for  the  use  of  the  rted  Cross  emblem  by 
civilian  hospitals.  Since  many  delegates  feared  that  emblem  would  be 
misused  and  its  protective  value  diluted  by  permitting  its  use  other¬ 
wise  than  by  armed  forces  and  national  Red  Cross  societies,  Article  18 
places  upon  the  government  of  each  country  the  responsibility  for  deter¬ 
mining  whether  and  the  conditions  under  which  it  will  permit  its  civilian 
hospitals  to  be  marked  by  the  Red  Cross  emblem.  It  should  be  noted 
that  this  extension  of  the  permitted  use  of  the  Red  Cross  emblem  by 
Article  18  (and  by  Articles  20,  21  and  22)  may  require  a  revision  of 
U.  s.  Code  706,  which  presently  defines  as  a  crime  the  use  of  the 
eniblem  by  anyone  other  than  the  American  National  Red  Cross  and  the 
Medical  services  of  the  armed  forces  (and  pre-190$  commercial  users). 

Committee  III  of  the  Geneva  Conference  pointed  out  that  the 
^king  of  civilian  hospitals  is  of  a  declaratory  nature,  and  that 
°°Ps  observing  that  a  hospital  is  not  provided  with  the  emblem  would 


"tr 


be 

Re 


111  no  way  justified  in  taking  it  over  as  quarters".  II A  Final 
c°rd  818. 


The  fourth  paragraph  provides  that  "The  Parties  to  the  conflict 
shall,  in  so  far  as  military  considerations  permit,  take  the  necessary 
steps  to  make  the  distinctive  emblems  indicating  civilian  hospitals 
clearly  visible  to  the  enemy  land,  air  and  naval  forces  in  order  to 

t 

obviate  the  possibility  of  any  hostile  action."  The  qualifying  phrase, 
"in  so  far  as  military  considerations  permit",  recognizes  that  marking 
a  civilian  hospital  the  location  of  which  is  known  to  the  enemy  can 
provide  hostile  aircraft  with  a  navigating  landmark.  Accordingly,  a 
belligerent  power,  which  fears  that  marking  hospitals  would  thus  aid 
its  enemy,  may  refrain  from  using  such  markings. 

The  Stockholm  draft  had  provided  that  "In  view  of  the  danger 
incurred  by  hospitals  being  close  to  military  objectives,  the  responsible 
authorities  shall  insure  that  such  hospitals  are  situated  as  far  as 
possible  from  the  said  objectives".  I  Final  Record  U6.  The  Geneva 
Conference  considered  unrealistic  any  suggestion  that  many  existing 
hospitals  should  be  removed  from  the  vicinity  of  what  might  be  regarded 
as  military  objectives,  particularly  since  there  might  be  a  need  for 
hospitals  in  such  areas .  IIA  Final  Record  8l8 .  Accordingly,  it  was 
evlsed  hhe  form  of  a  recommendation  as  it  now  appears  in  the  last 
■P  ^sgraph  of  Article  18.  Of  course,  no  one  should  be  surprised  if  a 
sPital  adjacent  to  an  arms  factory  is  damaged. 


limit"  for  the  purpose  of  enemy  forces  warning  a  hospital  to  dis¬ 
continue  its  use  for  harmful  acts,  will  necessarily  depend  upon  the 
circumstances  including  the  gravity  of  the  harmful  acts  for  which  the 
hospital  is  being  employed.  Realistically,  it  must  be  understood  that 
if  a  hospital  is  being  used  as  a  sniping  post,  the  only  feasible  warn¬ 
ing  may  be  gunfire ,  and  the  time  limit  may  be  short . 

The  purpose  of  the  second  paragraph  is  "to  prevent  an  unscrupulous 
enemy  from  attacking  a  hospital  on  some  spurious  pretext".  IIA  Final 
Record  819.  Abolishing  the  hard-and-fast  distinction  of  the  1929  Sick 
and  Wounded  Convention  between  military  and  civilian  hospitals,  it  is 
provided  that  the  presence  of  sick  and  wounded  of  the  armed  forces  in 
a  civilian  hospital  shall  not  constitute  an  act  harmful  to  the  enemy 
which  would  deprive  it  of  protection.  Similarly,  as  under  Article  22(3) 
of  the  Sick  and  Wounded  Convention,  the  presence  in  a  civilian  hospital 
of  small  arms  and  ammunition  taken  from  such  sick  and  wounded  combatants 
tut  not  yet  returned  to  the  armed  forces,  shall  not  deprive  the  hospital 
°f  protection.  Of  course,  the  enemy  may  capture  such  sick  and  wounded 
members  of  the  armed  forces  and  their  weapons. 


ARTICLE  20 


substance 

Article  20  provides  that  the  staffs  of  civilian  hospitals 
shall  he  respected  and  protected,  and  defines  the  circumstances  under 
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which  such  persons  may  wear  an  armlet  bearing  the  Red  Cross  emblem. 


Present  text 

Persons  regularly  and  solely  engaged  in  the  operation  and 
administration  of  civilian  hospitals,  including  the  personnel  engaged 
in  the  search  for,  removal  and  transporting  of  and  caring  for  wounded 
and  sick  civilians,  the  infirm  and  maternity  cases,  shall  be  respected 
and  protected. 

In  occupied  territory  and  in  zones  of  military  operations,  the 
above  personnel  shall  be  recognizable  by  means  of  an  identity  card 
certifying  their  status,  bearing  the  photograph  of  the  holder  and 
embossed  with  the  stamp  of  the  responsible  authority,  and  also  by  means 
of  a  stamped,  water-resistant  armlet  which  they  shall  wear  on  the  left 
arm  while  carrying  out  their  duties.  This  armlet  shall  be  issued  by  the 
State  and  shall  bear  the  emblem  provided  for  in  Article  38  of  the  Geneva 
i,;  Mention  for  the  Amelioration  of  the  Condition  of  the  Wounded  and 

Sl(jV  S  t\  a 

n  Armed  Forces  in  the  Field  of  August  12,  1949. 

Other  personnel  who  are  engaged  in  the  operation  and  adminis- 
n  °f  civilian  hospitals  shall  be  entitled  to  respect  and  protec- 


trati 

tion 


^  to  wear  the  armlet,  as  provided  in  and  under  the  conditions 
in  this  Article,  while  they  are  employed  on  such  duties. 


Tb 


^entity 


card  shall  state  the  duties  on  which  they  are  employed. 


The  management  of  each  hospital  shall  at  all  times  hold  at 
the  disposal  of  the  competent  national  or  occupying  authorities  an 
up-to-date  list  of  such  personnel. 

prior  text 

None. 

Background 

At  the  Geneva  Conference,  there  developed  a  serious  difference 
of  opinion  as  to  the  extent  to  which  the  staffs  of  civilian  hospitals 
should  be  permitted  to  wear  the  Red  Cross  emblem.  One  school  of  thought 
was  eager  to  authorize  use  of  the  emblem  by  anyone  connected  with  the 
operation  of  hospitals  and  the  care  of  the  sick  and  wounded.  The  other 
school,  including  the  United  States  Delegation,  feared  that  such 
broadening  of  the  authorized  use  of  the  emblem  would  result  in  abuses 
and  in  dissipating  its  protective  value.  Article  20  is  a  compromise  of 
these  views . 

The  principal  problem  was  whether  special  protection  should 
be  invoked  for  everyone  who  does  any  work  in  a  hospital,  or  only  for 
bhose  persons  are  employed  full  time  in  hospital.  The  first  paragraph 
Article  20  provides  that  "Persons  regularly  and  solely  engaged  in 
operation  and  administration  of  civilian  hospitals,  including  the 
°nnel  engaged  in  the  search  for,  removal  and  transporting  of  and 

e>  for  wounded  and  sick  civilians,  the  infirm  and  maternity  cases, 

shall  bp 

respected  and  protected".  This  category  of  persons  includes 
l^-y  the  f,m  *  • 

i-LX-time  staff  of  hospitals;  it  excludes  such  persons  as 
v  °rs  and.  volunteer 


nurses  who  spend  only  a  few  hours  a  week  in  a 


hospital.  This  category  includes  not  only  full-time  doctors  and  nurses 
hut  also  such  persons  as  full-time  cooks  who  are  essential  to  the 
functioning  of  hospitals;  it  also  includes  such  full-time  hospital 
employees  as  ambulance  drivers  and  others  who  engage  in  "the  search 

t 

for,  removal  and  transporting  of  and  caring  for"  wounded  and  sick 
civilians  etc. 

In  addition,  such  full-time  hospital  personnel  "in  occupied 
territory  and  in  zones  of  military  operations  ***  shall  be  recognizable 
by  means  of  an  identity  card  bearing  the  photograph  of  the  holder  and 
embossed  with  the  stamp  of  the  responsible  authority,  and  also  by  means 
of  a  stamped,  water-resistant  armlet  which  they  shall  wear  on  the  left 
arm  while  carrying  out  their  duties.  This  armlet  shall  be  issued  by 
the  State  and  shall  bear"  the  Red  Cross  emblem.  It  is  clear,  therefore, 
that  full-time  hospital  personnel  shall  be  issued  identity  cards  and 
may  be  permitted  to  wear  the  Red  Cross  emblem  only  "in  occupied  territory 
and  in  zones  of  military  operations".  II A  Final  Record  8l9-  Outside  of 
such  areas,  civilian  hospital  personnel  are  not  entitled  to  wear  the 
Red  Cross  emblem.  It  is  equally  clear  that  even  in  such  areas,  the 
Sovernment  in  control  of  the  area  may  control  the  use  of  the  emblem  by 
hospital  personnel.  Moreover,  it  is  a  governmental  function  to  define 

|p  ones  of  military  operations" . 


^•e., 

the 

e*titi 


The  third  paragraph  of  Article  20  provides  that  "Other  personnel 
other  than  persons  regularly  and  solely  engaged/  who  are  engaged 
operation  and  administration  of  civilian  hospitals  shall  be 
'-o  respect  and  protection  and  to  wear  the  armlet,  as  provided 


this  article,  while  they 


in  and  under  the  conditions  prescribed  in 

are  employed  on  such  duties. 

It  should  be  noted  that  persons  who  work  in  civilian 

hospitals  full-time  or  part-time  may  wear  the  Red  Cross  emblem  or  an 
armlet  only  in  occupied  territory  or  in  zones  of  military  operations, 
if  authorized  by  the  State,  and  only  while  they  are  actually  per¬ 
forming  their  hospital  duties.  IIB  Final  Record  395  -  397* 

The  last  paragraph  of  Article  20  provides  that  "The 
management  of  each  hospital  shall  at  all  times  hold  at  the  disposal 
of  the  competent  national  or  occupying  authorities  an  up-to-date 
list  of  such  personnel. 


ARTICLE  21 


Substance 

Convoys  of  vehicles,  hospital  trains,  and  specially  provided 
vessels  at  sea  conveying  wounded  and  sick  civilians,  the  infirm  and 
maternity  cases,  shall  be  respected  and  protected,  and  the  State 
concerned  may  authorize  that  they  be  marked  by  the  Red  Cross  emblem. 

Present  text 

Convoys  of  vehicles  or  hospital  trains  on  land  or  specially 
provided  vessels  on  sea,  conveying  wounded  and  sick  civilians,  the 
infirm  and  maternity  cases,  shall  be  respected  and  protected  in  the 
same  manner  as  the  hospitals  provided  for  in  Article  18,  and  shall  be 
marked,  with  the  consent  of  the  State,  by  the  display  of  the  distinctive 
emblem  provided  for  in  Article  38  of  the  Geneva  Convention  for  the 
Amelioration  of  the  Condition  of  the  Wounded  and  Sick  in  Armed  Forces 
in  the  Field  of  August  12,  19U9. 

Prior  text 

None . 


Background 

Article  21  generally  corresponds  to  the  first  paragraph  of 
A1  tiele  35  of  the  Sick  and  Wounded  Convention. 

It  should  be  noted  that  Article  21  does  not  purport  to  authorize 


the 


is 


Coqvi 


Use  of  the  Red  Cross  emblem  to  mark  individual  ambulances.  This 
e®phasized  by  the  fact  that  Article  4b  of  the  Sick  and  Wounded 
ention  provides  that  "in  conformity  with  national  legislation  and 


with  the  express  permission"  of  the  appropriate  national  Red  Cross 
Society,  the  Red  Cross  emblem  may  be  employed  to  identify  ambulances, 
but  only  in  time  of  peace. 

It  should  be  noted  that  the  use  of  the  Red  Cross  emblem 
tmder  Article  21  is  placed  under  governmental  control  to  prevent  its 
misuse . 


ARTICLE  22 


Substance 

Article  22  prescribes  the  conditions  under  which  aircraft 
exclusively  employed  to  remove  certain  categories  of  civilians  or  to 
transport  medical  personnel  and  equipment  shall  be  respected  and  may 
be  marked  by  the  Red  Cross  emblem, 
present  text 

Aircraft  exclusively  employed  for  the  removal  of  wounded  and 
sick  civilians,  the  infirm  and  maternity  cases,  or  for  the  transport 
of  medical  personnel  and  equipment,  shall  not  be  attacked,  but  shall 
be  respected  while  flying  at  heights,  times  and  on  routes  specifically 
agreed  upon  between  all  the  Parties  to  the  conflict  concerned. 

They  may  be  marked  with  the  distinctive  emblem  provided  for 
in  Article  38  of  the  Geneva  Convention  for  the  Amelioration  of  the 
Condition  of  the  Wounded  and  Sick  in  Armed  Forces  in  the  Field  of 
August  12,  1949. 

Unless  agreed  otherwise,  flights  over  enemy  or  enemy-occupied 
territory  are  prohibited. 

Such  aircraft  shall  obey  every  summons  to  land.  In  the  event 
a  landing  thus  imposed,  the  aircraft  with  its  occupants  may  continue 
tts  flight  after  examination,  if  any. 


Article  22  generally  corresponds  to  Article  36  of  the  Sick 
***  Wounded 


Convention. 


ARTICLE  23 


Substance 

A  belligerent  power  must  permit  the  free  passage  (e.g., 
aS  through  its  land  or  sea  blockade)  of  medical  supplies  intended 
for  civilians,  and  food,  clothing  and  tonics  intended  for  children 
under  fifteen,  expectant  mothers  and  maternity  cases,  of  another 
Party  to  the  Convention  even  though  the  latter  is  its  enemy.  However, 
this  obligation  of  a  belligerent  to  permit  free  passage  of  such  supplies 
is  subject  to  the  condition  that  such  belligerent  is  satisfied  that  they 
will  not  aid  its  enemy  directly  or  indirectly. 

Present  text 

Each  High  Contracting  Party  shall  allow  the  free  passage  of 
all  consignments  of  medical  and  hospital  stores  and  objects  necessary 
for  religious  worship  intended  only  for  civilians  of  another  High 
Contracting  Party,  even  if  the  latter  is  its  adversary.  It  shall  like¬ 
wise  permit  the  free  passage  of  all  consignments  of  essential  foodstuffs, 
clothing  and  tonics  intended  for  children  under  fifteen,  expectant  mothers 
maternity  cases. 

The  obligation  of  a  High  Contracting  Party  to  allow  the  free 
f^ssage  of  the  consignments  indicated  in  the  preceding  paragraph  is  sub- 
Ject  the  condition  that  this  Party  is  satisfied  that  there  are  no 
i'ious  reasons  for  fearing: 

(a)  that  the  consignments  may  be  diverted  from  their 
destination, 

(b)  that  the  control  may  not  be  effective,  or 


(c)  that  a  definite  advantage  may  accrue  to  the  military 
efforts  or  economy  of  the  enemy  through  the  substi¬ 
tution  of  the  above-mentioned  consignments  for  goods 
which  would  otherwise  be  provided  or  produced  by  the 
enemy  or  through  the  release  of  such  material,  services 
.or  facilities  as  would  otherwise  be  required  for  the 
production  of  such  goods. 

The  Power  which  allows  the  passage  of  the  consignments  indicated 
in  the  first  paragraph  of  this  Article  may  make  such  permission  conditional 
on  the  distribution  to  the  persons  benefited  thereby  being  made  under  the 
local  supervision  of  the  Protecting  Powers . 

Such  consignments  shall  be  forwarded  as  rapidly  as  possible, 
and  the  Power  which  permits  their  free  passage  shall  have  the  right  to 
prescribe  the  technical  arrangements  under  which  such  passage  is  allowed. 

ftior  text 

None . 


§^£kground 


In  the  Stockholm  draft,  this  Article  would  have  placed  upon 


H  ^C't'~12erent  conducting  a  land  or  sea  blockade  an  unconditional  obli- 

~°n  Permit  the  free  passage  of  food,  clothing  and  medical  supplies 

y  certain  categories  of  civilians  of  an  enemy  country.  In  this 
^°rm,  vi-i-Vi 

great  possibilities  for  direct  or  indirect  aid  to  an  enemy's 

Var  effort 

>  xne  proposal  was  entirely  unacceptable  to  the  United  States 

and  the 

^nited  Kingdom.  After  long  discussion  at  the  Geneva  Conference, 
1  VaS  agreed  that 


a  belligerent  must  permit  the  passage  of  such  supplies 


"subject  to  the  condition  that  this  Party  is  satisfied  that  there  are  no 
serious  reasons  for  fearing"  such  direct  or  indirect  aid  to  the  enemy. 

Such  passage  may  be  further  conditioned  on  distribution  to  the  specified 
classes  of  beneficiaries  under  the  local  supervision  of  the  Protecting 
power . 

In  brief,  it  is  the  blockading  belligerent  which  must  be 
satisfied  as  to  the  matters  specified  in  Article  23,  but  it  may  not  deny 
passage  for  any  other  reasons.  However,  in  a  case  in  which  it  was  clear 
that  such  shipments  could  be  prevented  from  aiding  the  receiving  country’s 
war  effort,  neutral  and  humanitarian  public  opinion  would  exert  a  strong 
pressure  upon  a  belligerent  to  allow  the  passage  of  such  shipments . 

Article  23  does  not  even  suggest  that  a  belligerent  should  pay  for  or 
transport  such  shipments . 


ARTICLE  24 


Substance 

All  parties  to  a  conflict  shall  insure  the  support  and 
education  of  children  under  15  who  are  orphaned  or  separated  from 
their  parents  as  a  result  of  war. 


Present  text  . 


The  Parties  to  the  conflict  shall  take  the  necessary  measures 
to  ensure  that  children  under  fifteen,  who  are  orphaned  or  are  separated 


from  their  families  as  a  result  of  the  war,  are  not  left  to  their  own 
resources,  and  that  their  maintenance,  the  exercise  of  their  religion 
and  their  education  are  facilitated  in  all  circumstances.  Their  education 
shall,  as  far  as  possible,  be  entrusted  to  persons  of  a  similar  cultural 
V  tradition . 

The  Parties  to  the  conflict  shall  facilitate  the  reception  of 
such  children  in  a  neutral  country  for  the  duration  of  the  conflict  with 

K, 

the  consent  of  the  Protecting  Power,  if  any,  and  under  due  safeguards  for 
the  observance  of  the  principles  stated  in  the  first  paragraph. 

They  shall,  furthermore,  endeavour  to  arrange  for  all  children 
under  twelve  to  be  identified  by  the  wearing  of  identity  discs,  or  by 
some  other  means . 


text 


None. 


Aground 


The  end  of  World  War  II  found  many  thousands  of  homeless 
[ .  ^Idren  in  devastated  areas  without  support,  education,  or  religious 


training-  The  purpose  of  Article  24  is  to  place  upon  all  of  the 
parties  to  a  conflict  affirmative  obligations  to  aid  such  children. 

It  should  be  noted  that  the  provision  of  the  first  and 
second  paragraphs  of  Article  2k  relate  only  to  children  under  15  who 
are  orphaned  or  separated  from  their  families  as  a  result  of  war;  they 
in  no  way  interfere  with  the  authority  and  responsibility  of  families 
for  caring  for  their  own  children. 

Under  paragraph  one  of  Article  2k ,  a  belligerent  government 
is  not  necessarily  required  to  undertake  directly  the  care  of  such 
children;  rather,  it  may  discharge  its  responsibility  by  facilitating 
the  work  of  public  or  private  social  agencies  organized  for  that  pur¬ 
pose.  However,  the  education  of  such  children  must,  as  far  as  possible, 
be  entrusted  to  persons  of  a  similar  cultural  tradition. 

The  second  paragraph  of  Article  2k  reads  as  follows:  "The 
Parties  to  the  conflict  shall  facilitate  the  reception  of  such  children 

Sin  a  neutral  country  for  the  duration  of  the  conflict  with  the  consent 
°f  the  Protecting  Power,  if  ary,  and  under  due  safeguards  for  the 

«fc- 

.•  .Ep  S6rVanCe  °f  Principles  stated  in  the  first  paragraph" .  Nothwi th¬ 
ro  ^hding  the  refusal  of  Committee  III  of  the  Geneva  Conference,  by  a 


close 

Vouli 


v°te  to  transfer  Article  24  to  Part  III,  Section  II,  where  it 


aPPly  only  to  aliens  in  the  home  territory  of  a  belligerent, 

K|  is  not  , 

R'-'i:  relieved  that  a  belligerent  government  is  under  any  obligation 

send  i  ■ +■ 

s  orphaned  or  separated  children  to  a  neutral  country.  At 


frost 


y  oth. 


>  it  would  be  obligated  to  facilitate  or  permit  such  transfer 
belligerents,  and  perhaps  to  provide  its  own  orphaned  and 


separated  children,  particularly  if  they  are  protected  persons,  with 
-the  same  opportunity  for  refuge  in  neutral  territory  as  is  available 
to  other  children  in  its  country.  This  freedom  of  action  by  a 
•belligerent  government  in  relation  to  its  own  nationals  is  emphasized 
by  the  fact  that  the  requirement  of  consent  of  the  Protecting  Power 


has  no  application  to  such  nationals.  IIA  Final  Record  820. 


ARTICLE  25 


Substance 

All  persons  in  belligerent  or  occupied  territory  shall  be 
enabled  to  correspond  with  members  of  their  families. 


present  text 

All  persons  in  the  territory  of  a  Party  to  the  conflict, 
or  in  a  territory  occupied  by  it,  shall  be  enabled  to  give  news  of  a 
strictly  personal  nature  to  members  of  their  families,  wherever  they 
maybe,  and  to  receive  news  from  them.  This  correspondence  shall  be 
forwarded  speedily  and  without  undue  delay. 

If,  as  a  result  of  circumstances,  it  becomes  difficult  or 
impossible  to  exchange  family  correspondence  by  the  ordinary  post, 
the  Parties  to  the  conflict  concerned  shall  apply  to  a  neutral  inter¬ 


mediary,  such  as  the  Central  Agency  provided  for  in  Article  lhO,  and 
shall  decide  in  consultation  with  it  how  to  ensure  the  fulfilment  of 
their  obligations  under  the  best  possible  conditions,  in  particular 


;  ^th  the  cooperation  of  the  National  Red  Cross  (Red  Crescent,  Red  Lion 
;!■  ^d  Sun)  Societies. 

If  the  Parties  to  the  conflict  deem  it  necessary  to  restrict 

r  .  - 

y  correspondence,  such  restrictions  shall  be  confined  to  the 

fe|®i*-l-y  use  Qf  standard  forms  containing  twenty-five  freely  chosen 
Words 

’  the  limitation  of  the  number  of  these  forms  despatched 

:  t0  °ne  each  month. 


vords 


Background 

The  purpose  of  Article  21?  is  to  eliminate  so  far  as 
possible  the  anguish  which  results  when  families  are  unable  to 
communicate  in  wartime.  An  obligation  to  permit  such  correspondence 
is  placed  upon  belligerent  governments  which,  if  necessary,  must 
cooperate  with  neutral  agencies  and  the  national  Red  Cross  societies 
to  make  possible  such  correspondence.  Such  arrangements  were  made 
during  World  War  II.  Such  family  correspondence  is  subject  to  censor¬ 
ship  by  belligerent  governments.  It  must  be  recognized  that  these 
rights  of  communication  will  sometimes  be  subject  to  the  practical 
problems  of  censorship  and  the  availability  of  lines  of  communication. 


article  2 6 


^^^^Belligerents  must  facilitate  inquiries  made  by  members  of 
families  for  the  purpose  of  meeting  or  otherwise  establishing  contact 
„ith  each  other  and  shall  encourage  the  work  on  this  problem  of  orgam 
Nations  which  are  acceptable  to  it  and  conform  to  its  security  regula- 

tions . 

Present  text 

“  ^h  Party  to  the  conflict  shall  facilitate  inquiries  made  by 

members  of  families  dispersed  owing  to  the  war,  with  the  object  of 
renewing  contact  with  one  another  and  of  meeting,  if  possible.  It 
shall  encourage,  in  particular,  the  work  of  organisations  engaged  on 
this  task  provided  they  are  acceptable  to  it  and  conform  to  its  security 

regulations . 

. 

Prior  text 
— 


None . 


PART  III  -  STATUS  AND  TREATMENT  OF  PROTECTED  PERSONS 


Part  III  of  the  Civilian  Convention  governs  the  treatment  of  "protected 
persons"  as  defined  in  Article  ij.  It  consists  of:  Section  I  -  Provisions 
Common  to  the  Territories  of  the  Parties  to  the  Conflict  and  Occupied  Territory; 
Section  II  -  Aliens  in  the  Territory  of  a  Party  to  the  Conflict;  Section  III  - 
Occupied  Territories;  and  Section  IV  -  Regulations  for  the  Treatment  of  Intern¬ 
ees.  That  is,  the  provisions  of  Part  III  dealing  with  protected  persons  do  not 
apply  to  the  relationships  between  a  government  and  its  own  nationals. 


SECTION  I  -  PROVISIONS  COMMON  TO  THE  TERRITORIES  OF  THE  PARTIES 
TO  THE  CONFLICT  AND  TO  OCCUPIED  TERRITORIES 

Section  I,  consisting  of  Articles  27  to  3h>  inclusive*  prescribes 
certain  rules  for  the  treatment  of  protected  persons  regardless  of  whether 
^ey  are  in  the  home  territory  of  a  belligerent  or  in  occupied  territory. 


_ 


ARTICLE  27 

, 

Rv  substance 

Protected  persons  shall  be  respected  and  protected,  and  they  shall  oe 
treated  without  discrimination,  subject  to  measures  of  control  and  security 
E  taken  by  the  belligerent  power  in  whose  power  they  are. 

Present  text 

Protected  persons  are  entitled,  in  all  circumstances,  to  respect  for 
'■  their  persons,  their  honour,  their  fapiily  rights,  their  religious  convictions 
and  practices,  and  their  manners  and  customs.  They  shall  at  all  times  be 
humanely  treated,  and  shall  be  protected  especially  against  all  acts  of  violence 
or  threats  thereof  and  against  insults  and  public  curiosity. 

Women  shall  be  especially  protected  against  any  attack  on  their  honour, 
g  in  particular  against  rape,  enforced  prostitution,  or  any  form  of  indecent 

assault . 


I 


Without  prejudice  to  the  provisions  relating  to  their  state  of  health, 
and  sex,  all  protected  persons  shall  be  treated  with  the  same  consideration 
| 137  th®  Party  to  the  conflict  in  whose  power  they  are,  without  any  adverse 
| distinction  based,  in  particular,  on  race,  religion  or  political  opinion. 

However,  the  Parties  to  the  conflict  may  take  such  measures  of  control 


and 


security  in  regard  to  protected  persons  as  majr  be  necessary  as  a  result  of 


war. 


^$ior 


A- tide  1(6  of  the  Hague  Regulations  of  1907  (applicable  to  occupied 
?itorv 

only)  provides  that  "Family  honour  and  rights,  the  lives  of  persons, 

J_V  cl  q 

Property,  as  well  as  religious  convictions  and  practice,  must  be 

SSSw.  , 


Background 


-  2  - 


paclcground 

Article  27  simply  restates  the  civilized  notion  that  enemy  civilians, 
whether  alien  enemies  in  the  territory  of  a  belligerent  or  in  occupied  tern- 
.  T,rh0  refrain  from  hostile  acts  shall  be  treated  humanely. 

It  should  be  noted  that  the  third  paragraph  of  Article  27  provides  that 
protected  persons- shall  be  treated  without  any  adverse  distinction  based,  inter 
alia,  on  "political  opinion".  At  the  Geneva  Conference,  the  United  States 
Delegation  pointed  out  that  reasonable  security  measures  imposed  upon  protected 
persons  by  a  belligerent  government  would  be  and  should  ce  oased  upon  the 
political  opinions  and  attitudes  of  some  protected  persons,  and  should  not  be 
applied  indiscriminately  and  automatically  to  all  protected  persons.  IIa 
Final  Record  821.  Accordingly,  there  was  added  the  last  paragraph  of  Article 
27,  providing  that:  "However,  the  Parties  to  the  conflict  may  take  such 
measures  of  control  and  security  in  regard  to  protected  persons  as  may  be 
necessary  as  a  result  of  the  war."  Under  this  provision,  for  example,  a 
government  in  determining  whether  to  intern  particular  alien  enemies  may  and 
should  take  into  account  the  character  of  their  political  opinions  and  loya_. 


ARTICLE  28 


and  present  text 

The  presence  of  a  protected  person  may  not  be  used  to  render  certain 
points  or  areas  immune  from  military  operations . 

Prior  texts 

None . 

Background 

Article  28  corresponds  in  part  to  the  first  paragraph  of  Article  23  of 
the  Prisoners  of  War  Convention .  It  derives  from  Article  2'u  of  the  Stockholm 
draft,  which,  while  corresponding  to  the  first  paragraph  of  Article  23  of  the 
Prisoners  of  War  Convention,  was  broken  up  by  the  Geneva  Conference  into  the 
present  Article  28,  paragraph  (I4)  of  Article  38,  and  the  fifth  paragraph  of 
Article  l;9.  IIA  Final  Record  821-822. 

The  report  of  Committee  III  of  the  Geneva  Conference  states  that  Article 
28  prohibits  "the  stratagem  of  war  which  consists  in  sending  civilians  to,  or 
°f  retaining  them  in,  certain  areas  thus  rendered  immune  from  military  opera¬ 
tions."  pinai  Record  821.  For  example,  a  belligerent  power  may  not  place 

Protected  persons  on  an  important  bridge  so  as  to  induce  the  enemy  to  refrain 
g^°m  stacking  it. 


ARTICLE  29 


gyihct.ance  and  present  text 

The  Party  to  the  conflict  in  whose  hands  protected  persons  may  be,  is 
responsible  for  the  treatment  accorded  to  them  by  its  agents,  irrespective  of 
any  individual  responsibility  which  may  be  incurred. 


Prior  texts 


Article  3  of  the  Hague  Regulations  of  190?  provides  that 


A  belligerent  party  which  violates  the  provisions  of  the  said 
Regulations  shall,  if  the  case  demands,  be  liable  to  pay  compen¬ 
sation.  It  shall  be  responsible  for  all  acts  commited  by  persons 
forming  part  of  its  armed  forces. 


Background 

It  is  well  established  that  a  State  may  be  liable  to  pay  damages  for 
injuries  to  persons  who,  under  international  law,  are  entitled  to  its  protec- 

Ition.  I  Whiteman,  Damages  in  International  Law,  pp.  573  et  seq.  The  extent 
:  to  which  Article  29  imposes  upon  States  financial  responsibility  for  the 
treatment  of  protected  persons  in  violation  of  the  Civilians  Convention  was  not 
discussed  at  the  Geneva  Conference  and  is  not  explored  here.  The  existence 
measure  of  any  such  damage  liability  is  dependent  upon  so  many  factors  that 
hhey  should  be  left  for  case-to-case  determination. 

At  the  Geneva  Conference,  such  State  responsibility  for  the  treatment 
Sr  pr°tected 


persons  was  limited  to  nthe  treatment  accorded  to  them  by  its 


agent 


S'' 


•n. 

v,er  could 


•  This  amendment  was  made  after  it  was  pointed  out  that  an  occupying 


not  be  held  responsible  for  every  mistreatment  of  a  protected 


ln  °ccnpied  territory  since  such  mistreatment  might  be  caused  by  local 
°°ntinued  in  operation  by  the  occupying  power.  IIA  Final  Record  61x2 , 
As  stated  in  the  report  of  Committee  III  of  the  Geneva  Conference: 


Treatment 


Treatment  contrary  to  the  Convention  of  a  protected  person  does 
not  therefore  suffice  to  establish  the  responsibility  of  the 
State.  It  is  required  to  establish  such  responsibility  that 
such  treatment  be  carried  out  by  a  person  employed  by  the  State 
The  new  wording  we  adopted  indicates  this:  :|the  treatment 
accorded  to  them  by  its  agents'.  ILi  Final  Record  822. 


not  mean  that  a  state  escapes  responsibility  if  it  fails  to  tabe 


minimum  reasonable  measures  or  those  affirmative  measures  which  may  be 


required  specifically  by  the  Convention  for  the  protection  of  protected  persons 
pursuant  to  the  Convention. 


ARTICLE  30 


Substance 

Protected  persons  shall  be  allowed  to  communicate  with  the  Protecting 
Powers,  the  International  Committee  of  the  Red  Cross,  the  local  national  Red 
Cross  Society,  and  other  organizations  (e.g.,  Y.  .C.A.)  which  might  assist 
them:  subject  to  military  or  security  considerations,  detaining  or  occupying 
powers  shall  facilitate  the  work  of  such  organizations. 


Present  text 

Protected  persons  shall  have  every  facility  for  making  application  to 
the  Protecting  Poxrers,  the  International  Committee  of  the  Red  Cross,  the 
National  Red  Cross  (Red  Crescent,  Red  Lion  and  Sun)  Society  of  the  country 
where  they  may  be,  as  well  as  to  any  organization  that  might  assist  them. 

These  several  organizations  shall  be  granted  all  facilities  for  that 
purpose  by  the  authorities,  within  the  bounds  set  by  military  or  security 
considerations . 


Apart  from  the  visits  of  the  delegates  of  the  Protecting  Powers  and  of 
'the  International  Committee  of  the  Red  Cross,  provided  for  by  Article  llj 3 ,  the 
Staining  or  Occupying  Powers  shall  facilitate  as  much  as  possible  visits  to 
detected  persons  by  the  representatives  of  other  organizations  whose  object  is 
give  spiritual  aid  or  material  relief  to  such  persons . 

j&iSJL^exts 
None . 

-.^Shground 

i'he  first  paragraph  of  Article  30,; in. requiring  that  protected  persons 
Permi+f 

“"ed  to  communicate  Xv-ith  the  Protecting  Power,  the  International 


Committee 


I 

) 


Committee  of  the  ^ed  Cress,  etc.,  is  an  Important  corollary  of  Article  lh3 
which  requires  that  representatives  of  the  Protecting  Powers  and  of  the  Inter¬ 
national  Committee  of  the  Red  Cross  be  permitted  to  visit  protected  persons. 

It  should  be  noted  that  in  individual  security  cases  these  rights  of  communica¬ 
tion  and  visitation  may  be  suspended  pursuant  to  Article  ?. 

The  provisions  of  the  second  and  third  paragraphs  of  Article  30  as  to 
the  facilities  to  be  accorded  to  specified  organizations  largely  duplicate  the 
provisions  of  Article  llj2 . 


Substance 


[o  physical  or  moral  coercion  shall  be  exercised  against  protected 
in  particular  to  obtain  information  from  them  or  from  third  parties 


frior 


.rticle  i(Li  of  the  Hague  negulations  provides  that 


A  belligerent  is  forbidden  to  force  the 
inhabitants  of  territory  occupied  by  it  to 
furnish  information  about  the  army  of  the 
other  belligerent.,  or  about  its  means  of 
defence. 


Background 


rticle  31  generally  corresponds  to  the  fourth  paragraph  of 


Article  17  of  the  Prisoners  of  far  Convention.  The  necessity  for 


of  Communist  "brain  washing"  needs  no  elaboration 


provisions  in  the  a? 


ion:  Opinion  a 


•fhile  the  origin  and  purpose  of  Article  31  is  clear,  it  should  also 
noted  that  protected  persons  will  occasionally  be  suspected  of  committing 
°r  having  knowledge  of  ordinary  crimes  (e.g.,  the  murder  of  another  protected 
Person),  in  which  event  they  can  be  subjected  to  civilized  methods  of  police 
b Jesti?ation  and  interrogation. 


ARTICLE  32 


Substance  and  present  text 

The  High  Contracting  Parties  specifically  agree  that  each  of  them 
is  prohibited  from  taking  any  measure  of  such  a  character  as  to  cause  the 
physical  suffering  or  extermination  of  protected  persons  in  their  hands. 
This  prohibition  applies  not  only  to  murder,  torture,  corDoral  punishment, 
mutilation  and  medical  or  scientific  experiments  not  necessitated  by  the 
medical  treatment  of  a  protected  person,  but  also  to  any  other  measures  of 
brutality  whether  applied  by  civilian  or  military  agents. 


Prior  texts. 

With  respect  to  occupied  territory.  Article  Ij6  of  the  Hague 
Regulations  provides  that  "...lives  of  persons, . .must  be  respected." 
With  respect  to  alien  enemies  in  the  home  territory  of  a  belligerent, 
the  acts  enumerated  in  Article  32  are  prohibited  by  every  civilized 
Penal  code. 


§i£kground. 

Article  32  generally  corresponds  to  the  third  sentence  of  Article  12 

g|  Sick  and  'Wounded  Convention,  the  third  sentence  of  Article  12  of  the 
Sx  ’ 

X  and  Wounded  (Sea)  Convention,  and  the  first  paragraph  of  Article  13  of 
the  p-p-;  0 

toners  of  War  Convention.  The  corresponding  prevision  of  Article  29 
Stockholm  draft  had  provided  that  "Torture  and  corporal  punishments 
lDXoed."  However,  at  the  Geneva  Conference,  recent  mRmcries  of  the 
atment  of  civilians  in  World  War  II,  as  established  in  the 


Ffble  tre 


Gmbenp 


to-.. 


and  other  war  crimes  trials,  led  to  prolonged  discussion  as  to 


V  f 


~ar  what  -i 


ls  now  Article  32  should  go  in  enumerating  gross  types  of 


mistreatment 


mistreatment,  whether  it  should  constitute  a  standard  of  individual  penal 
liability,  and  whether  it  should  include  vague  language  which  could  be 
construed  to  prohibit  the  use  of  atomic  weapons. 

There  was  no  objection  to  a  specific  proscription  of  some  of  the 
more  horrible  practices  of  World  War  II,  even  though  this  amounted  to  a 
repetition  of.  provisions  common  to  every  penal  code.  However,  the  Soviet 
Union  sought  to  include  in  the  forbidden  acts  "all  other  means  of  exterminating 
the  civilian  population".  Ill  Final  Record  116.  After  the  United  States  and 
other  delegations  pointed  out  that  such  language  might  be  interpreted  as  a 
prohibition  of  the  use  of  atomic  weapons,  the  Soviet  proposal  was  rejected. 

Also,  it  should  be  noted  that  the  agreement  of  the  parties  to  the  Convention 
to  refrain  from  the  prohibited  acts  relates  only  to  protected  persons  "in 
their  hands",  and  does  not  prescribe  rules  for  the  conduct  of  warfare  against 
an  enemy  country.  As  the  United  States  Delegation  stated  in  Plenary  Session, 
ln  successfully  opposing  a  proposal  to  delete  the  words  "in  their  hands", 

"...The  purpose  of  the  phrase  'protected  persons 
in  their  hands'  is  to  limit  the  application  of 
Article  29A  to  protected  persons  and  to  preclude  any 
future  interpretation  that  Article  29A  regulates  the 
conduct  of  military  operations. 


"...'in  their  hands'  makes  it  absolutely  certain 
that  Article  29A  applies  only  to  protected  persons 
in  the  control  of  the  State  in  question  and  not  to 
protected  persons  in  the  hands  or  under  the  control 
of  some  other  State  or  Government,  That  means  that 
with  respect  to  a  particular  government  Article  29A 
protects  aliens  in  its  home  territory  and  the  inhabi¬ 
tants  of  any  territory  which  that  State  may  be 
occupying." 


■^t  should  be  noted  that  the  prohibitions  of  Article  32  apply  to  States, 
^  that  Art-  i 

“T-Cle  rinpi;  nn+.  nnrnnrt..  a<;  r)n  Art.-iolpp  "l)iAi  a  nH  l)i7.  pmimp.ra 


'ate^ies  of 


le  32  does  not  purport,  as  do  Articles  1U6  and  II4.7,  to  enumerate 
violations  of  the  Convention  which  give  rise  to  individual  criminal 


T; 


GC  --  Art.  33 


ARTICLE  33 

Substance  and  present  text 

No  protected  person  nay  be  punished  for  an  offense  he  or  she  has 
not  personally  committed.  Collective  penalties  and  likewise  all  measures 
of  intimidation  or  of  terrorism  are  prohibited. 

Pillage  is  prohibited. 

Reprisals  against  protected  persons  and  their  property  are 


prohibited. 


Prior  Text 

— 


Article  28  of  the  Hague  Regulations  of  190?  provides  that 

"The  pillage  of  a  town  or  place,  even  when  taken 
by  assault,  is  prohibited," 

With  respect  to  occupied  territory.  Article  1;7  of  the  Hague  Regulations 

Provides  that 

' 

"Pillage  is  formally  forbidden." 

!  and  Article  30  provides  that 


"No  general  penalty,  pecuniary  or  otherwise,  shall  be 
inflicted  upon  the  population  on  account  of  the  acts 
of  individuals  for  which  they  cannot  be  regarded  as 
jointly  and  severally  responsible," 


-%£kgrounb 


The  provision  that  no  protected  person  shall  be  punished  for  an 

goffetlSQ 

8  We  has  not  personally  committed  is  intended  to  preclude  the 
K^itrarv 

x«y  lrnoosi  on  of  mimshmpnf..  opt* ha  ns  as  a  rfinrisal.  anH  Hors  not 


imposition  of  punishment,  perhaps  as  a  reprisal,  and  does  not 


^It  the 


punishment-  under  established  legal  principles,  of  those  per- 


instigate  or  aid  and  abet  others  in  the  actual  commission  of 


The 


GC  -  Art.  33 


-2- 


The  prohibition  of  collective  penalties  derives  from  Article  SO 
of  the  Hague  Regulations.  However,  the  second  sentence  in  Article  33  in 
no  way  precludes  a  belligerent  power  from  applying  preventive  security 
measures  not  -forbidden  by  the  Convention,  such  as  internment,  curfew, 
exclusion  from  certain  areas,  collection  of  weapons  and  cameras,  and 
(in  occupied  territory)  temporary  evacuation  in  accordance  with  Article  1*9 • 

The  second  paragraph,  in  prohibiting  pillage,  merely  repeats 
Article  1*7  of  the  Hague  Regulations . 

The  third  paragraph  of  Article  33  provides  that  "Reprisals  against 
protected  persons  and  their  property  are  prohibited."  Reprisals  are  defined 
in  the  United  States  Rules  of  Land  Warfare  ('Jar  Department  FM  27-10)  p.  89, 
as  "acts  of  retaliation  resorted  to  by  one  belligerent  against  the  enemy 
individuals  or  property  for  illegal  acts  of  warfare  committed  by  the  other 
belligerent,  for  the  purpose  of  enforcing  future  compliance  with  the 
recognised  rules  of  civilized  warfare."  Reprisals  against  prisoners  of  war 
were  forbidden  by  Article  2  of  the  1929  Prisoners  of  War  Convention,  a 
prohibition  which  is  repeated  in  Article  13  of  the  new  Prisoners  of  War  . 
Convention.  Historically,  it  was  considered  proper  for  a  military  commander 


in 


0cGUP--ed  territory  to  make  a  discriminating  use  of  reorisals  to  curb 


illegal 


«g 

combatant  activity.  The  Hostages  Case,  XI  Trials  of  War  Criminals 


j|~  Nuremberg  Military  Tribunals,  1230.  However,  in  view  of  the 

ij^idesoreae)  .  ■  . 

aurocioies  committed  in  World  War  II  in  the  guise  of  reprisals, 

It  is  nQjj 

1  Ser-erally  agreed  that  reprisals  against  protected  persons  should 


be 


Prohibited  altogether. 


ARTICLE  3l» 


Subs tance  and  present  text 

The  taking  of  hostages  is  prohibited. 


Prior  text 

None. 


Background 

The  United  States  Rules  of  Land  warfare,  para.  359,  contains  the 

following  statement  with  respect  to  taking  hostages: 

Hostages  have  been  taken  in  war  for  the  following  purposes: 

To  insure  proper  treatment  of  wounded  and  sick  when  left  behind 
in  hostile  localities;  to  protect  the  lives  of  prisoners  who 
have  fallen  into  hands  of  irregular  troops  or  whose  lives  have 
been  threatened;  to  protect  lines  of  communication  by  placing 
them  on  engines  of  trains  in  occupied  territory;  and  to  insure 
compliance  with  requisitions,  contributions,  etc.  I  Tien  a 
hostage  is  accepted  he  is  treated  as  a  prisoner  of  war. 

The  United  States  has  made  little  if  any  use  of  hostages  in  recent  times. 

Heretofore,  the  taking  of  hostages  as  an  extreme  measure  has  been  recognized, 

Hyde,  International  Law  (2d  rev.  ed,),  sec,  700;  Oppenheim,  International  Law, 

IT  (6th  rev.  ed,),  pp.  160  et  seq . ;  U,S,  Rules  of  Land  Warfare,  FM  27-10 

^0) >  PP*  89-90,  although  only  Germany  has  taken  hostages  on  a  large  scale 

Ij1  Modern  times.  The  Charter  of  the  International  Military  Tribunal  listed 
.'the  iijrjTi . 

it  .  AJ"Ling  of  hostages"  as  a  war  crime.  However,  in  The  Hostages  Case, 
it'll 

gj  Unal  Ho.  V  held  that  only  the  killing  of  hostages  without  having  exhausted 
°uher  means  of  combatting  illegal  warfare,  without  a  trial,  or  in  excessive 

Timbers  „ 

1-5  instituted  a  war  crime.  XI  Trials  of  '-far  Criminals  Before  the 
jkfjl’..  ePg  Military  Tribunals,  p.  1250.  See  generally,  ’/right,  The  Killing  of 

Efetages  a 

— itJL^ar  Crime.  XXV  British  Yearbook  of  International  Law,  296. 

Hg'in'g  w  t 

War  II s  Germany  killed  hostages  on  so  large  a  scale  that  in  Article 


-  2  - 

3)t  the  Geneva  Conference  unanimously  and  without  discussion  prohibited  the 
taking  of  hostages  altogether  so  as  to  end  such  abuses. 


the  age  of  Hi  years  or  greater <3/  It  should  also  be  noted  that  Section  215 
0f  the  Immigration  and  Nationality  Act  of  1952  (8  U„S0C,  1185)  (which 
supersedes  the  Passport  Act  of  1918)  empowers  the  President  "When  the 
United  States  is  at  war  or  during  the  existence  of  any  national  emergency 
declared  by  the  President...#"  to  regulate  the  entry  or  departure  of  aliens 
Section  215  is  discussed,  infra.  Article  35 »  See  also  the  Emergency 
Detention  Act  of  1950,  discussed,  infra.  Article  53. 

Generally,  Articles  35  to  56  reflect  the  treatment  which  the 
United  States  accorded  to  alien  enemies  in  World  War  II.  At  the  same  time, 
the  mistreatment  inflicted  by  some  of  the  belligerents  in  World  vvar  II 
upon  alien  enemies  (including  American  nationals  in  their  hands)  demon¬ 
strated  the  need  of  establishing  in  international  law  standards  of 
reatment  fcr  such  protected  persons. 


ihe  text  of  the  Alien  Enemy  Act  is  set  forth,  infra.  Article  52 


ARTICLE  35 


Substance 


Article  35  provides  that  alien  enemies  and  other  protected  powers 


shall  be  entitled  to  leave  the  territory  of  a  belligerent  at  the  beginning  of 
or  during  a  conflict  "unless  their  departure  is  contrary  to  the  national 
interests  of  the’ State."  Those  permitted  to  leave  must  be  allowed  to  take 


with  them  funds  necessary  for  their  journey  and  reasonable  amounts  of  articles 


for  personal  use.  Applications  to  depart  must  be  decided  as  rapidly  as 
possible,  and  any  protected  person  whose  application  to  depart  is  denied  is 


entitled  to  a  reconsideration  of  his  case  by  a  court  or  administrative  board 


designated  by  the  detaining  power.  The  detaining  power  shall,  unless  reasons 
of  security  prevent  or  the  protected  persons  involved  object,  furnish  to 
representatives  of  the  Protecting  Power,  at  their  recuest,  the  reasons  for 
denial  of  the  application  of  any  protected  person  to  leave  the  country  and  the 
names  of  such  persons  who  have  been  denied  permission  to  leave. 


Resent  text 


All  protected  persons  who  may  desire  to  leave  the  territory  at  the 


}  or  during  a  conflict,  shall  be  entitled  to  do  so,  unless  their 


Ure  is  contrary  to  the  national  interests  of  the  State.  The  applications 

of  such 

S  Persons  to  leave  shall  be  decided  in  accordance  with  regularly 

estabii=-h  ' 

led  procedures  and  the  decision  shall  be  taken  as  ranidly  as  possible. 

Those  pe  . 

1  sons  permitted  to  leave  may  provide  themselves  with  the  necessary 

f0r  the-i 

°neir  journey  and  take  ’with  them  a  reasonable  amount  of  their  effects 
■ I?  Nicies 


personal  use 


oj  such  person  is  refused  permission  to  leave  the  territory,  he 
entitled  to  have  such  refusal  reconsidered  as  soon  as  possible  by  an 


aonroori 


administrative  board  designated  by  the  Detaining  Power  for 


that  purpose. 

Upon  request,  representatives  of  the  Protecting  Power  shall,  unless 
reasons  of  security  prevent  it,  or  the  persons  concerned  object,  be  furnished 
with  the  reasons  for  refusal  of  any  request  for  permission  to  leave  the  terri 
tory  and  bo  given,  as  expeditiously  as  possible,  the  names  of  all  persons  who 
have  been  denied  permission  to  leave. 


Prior  text 


Background 

Under  normal  circumstances,  the  United  States  recognizes  a  right  in 
aliens  freely  to  depart  from  this  country.  Such  a  right  has  been  specifically 
recognized  in  various  treaties  of  navigation  and  friendship  to  which  the 
United  .States  is  a  party.  Some  of  these  treaties  provide  that  in  the  event  of 
hostilities  between  the  parties,  they  shall  permit  the  departure  of  each 
other's  nationals.  9  Stat.  PE-lj  10  Stat.  916,  1009;  12  Stat.  1003,  1991-  See 
^  Hackworth ,  Digest  of  International  Law  3$3;  Otoehr  v.  Wallace,  299  l  *f  •  239, 


gives  effect  to  such  treaty 


alien  dnemy  Ai 


sions  by  providing  that 


’/hen  an  alien  who  becomes  liable  as  an  enemy,  in  tl 
prescribed  in  section  21  of  this  title,  is  not  charge; 
actual  hostility,  or  other  crime  against  the  public  s; 
shall  be  allowed,  for  the  recovery,  disposal,  and  rem< 
his  goods  and  effects,  and  for  his  departure,  the  ful' 
which  is  or  shall  be  stipulated  by  any  treaty  then  in 
fr-'een  the  United  States  and  the  hostile  nation  or  gov< 
°f  which  he  is  a  native  citizen,  denizen,  or  subject; 
^°_such  treaty  exists,  or  is  in  force,  the  President  l 
tain  and  declare  such  reasonable  time  as  may  be  consi 
public  safety,  and  according  to  the  dictates  of  h: 
nr  national  hospitality. 


-  3  - 


Also,  at  the  outbreak  of  war  between  the  United  States  and  other  coun¬ 
tries,  elaborate  programs  for  the  repatriation  of  each  side's  nationals  have 
been  undertaken.  At  the  same  time,  it  has  long  been  recognised  that  in  time 
of  war  the  departure  of  particular  aliens  may  be  inconsistent  with  the  inter¬ 
ests  of  the  United  States.  More  broadly,  the  United  States  delegation  at  the 
Geneva  Conference  pointed  out  that  there  were  present  in  the  United  States 
several  million  aliens  most  of  whom  regarded  themselves  as  permanent  residents, 
and  that  such  persons  should  not  have  a  right  to  depart  in  time  of  war  without 
regard  to  the  effect  of  their  departure  upon  the  country  in  which  they  had 
settled.  TIA  Final  Record  653*  Thus,  Section  215  of  the  Immigration  and. 
Nationality  Act  of  1952  (66  Stat .  19C)  (which  superseded  a  similar  provision 
iiL  in  ihe  Passport  Act,  22  U.S.  Code  223  et  seq.)  empowers  the  President  in  time 

9 

of  war  or  national  emergency  to  prohibit  or  regulate  the  departure  of  aliens 
from  the  United  States.  Such  legislation  is  consistent  with  Article  35- 
However,  Article  35  would  require  the  designation  of  a  court  or  an  administra¬ 
tive  board  to  determine  appeals  by  aliens  who  have  been  denied  permission  to 
^eP^rt.  This  is  not  a  requirement  for  a  trial  of  security  matters,  but  rather 
the  safeguard  cf  group  consideration  against  mistaken  or  oppressive  action  by 
-  a  single  official.  ITA  Final  Report  P23 . 


Such  boards  would  greatly  resemble  the  special  boards  which  reviewed 
hment  cases  in  this  country  during  world  Par  II.  Like  the  internment 
ew  boards  which  would  be  required  under  Article  1>3,  these  boards  may  be 
shed  within  an  existing  government  agency,  and  t'^ey  may  be  empowered 
Glde  such  appeals  or  make  recommendation  to  a  higher  authority. 

While  the  Court  of  Appeals  for  the  District  of  Columbia  Circuit  has 


in  : 


v.  Brownell,  207  F.  2d  ll|2  (1953),  that  due  process  of  law  requires 
P°n-enemy  alien  be  given  an  opportiinity  for  hearing  before  he  is  denied 


ion  to  depart  from  the  United  States  during  a  national  emergency  declared 
President,  that  decision  did  not  deal  with  the  procedure  to  be  followed 


in  time  o.f  war,  particularly  in  the  case  of  alien  enemies. 

Article  35  also  requires  that  upon  request  the  Protecting  Power  shall 
be  furnished  the  names  of  protected  persons  denied  permission  to  depart  and  the 
reasons  for  such  denials.  There  are  two  exceptions  to  this  requirement:  first, 
where  the  security  of  the  detaining  power  precludes  such  disclosure,  an  excep¬ 
tion  which  would  derive  in  any  event  from  .Article  second,  where  the  protected 
person  involved  objects  to  such  disclosure,  as  to  protect  members  of  his  family 


from  oers ecution. 


ARTICLE  36 


Substances 

Article  36  supplements  Article  35  by  providing  that  departures  permitted 
under  Article  35  "shall  be  carried  out  in  satisfactory  conditions  as  regards 
safety*  hygiene*  sanitation  and  food."  It  is  specified  that  all  costs  from  the 
point  of  exit  from  the  territory  of  the  detaining  power  shall  be  borne  by  the 
country  of  destination  or*  where  the  protected  persons  are  proceeding  to  a 
neutral  country*  by  the  country  of  which  they  are  nationals.  Article  36  also 
provides  that  its  terms  shall  not  preclude  belligerent  governments  from  making 
special  agreements  concerning  the  exchange  and  repatriation  of  their  nationals. 


Present  text 

Departures  permitted  under  the  foregoing  Article  shall  be  carried  out 
in  satisfactory  conditions  as  regards  safety,  hygiene*  sanitation  and  food. 

All  costs  in  connection  therewith,  from  the  point  of  exit  in  the  territory  of 
the  Detaining  Power,  shall  be  borne  by  the  country  of  destination*  or,  in  the 
case  of  accommodation  in  a  neutral  country*  by  the  Power  whose  nationals  are 
benefited.  The  practical  details  of  such  movements  may,  if  necessary,  be 
settled  by  special  agreements  between  the  Powers  concerned. 

The  foregoing  shall  not  prejudice  such  special  agreements  as  may  be 
concluded  between  Parties  to  the  conflict  concerning  the  exchange  and  repatria¬ 
tion  of  their  nationals  in  enemy  hands. 

•^ious  text 


hTbe  first  paragraph  of  Article  36  originated  in  Article  33  of  the 

'°ckh  i 

|  0JJn  draft  which  provided  that  "Repatriations  shall  be  carried  out  in 


satisfactory 


satisfactory  conditions  as  regards  security,  hygiene,  healthfulness  and  food. 1 
Clearly,  the  use  of  the  word  "repatriations"  suggested  a  governmental 
responsibility  going  beyond  the  concept  in  Article  35  of  permitted  individual 
departures  to  be  financed  by  the  persons  involved.  Accordingly,  at  the  Geneva 
Conference,  the  United  States  delegation  offered  the  following  amendment  to  the 
first  paragraph  of  Article  33  of  the  Stockholm  draft? 

"Departures  permitted  under  the  foregoing  article  shall  be 
carried  out  in  satisfactory  conditions  as  regards  security , 
hygiene,  healthfulness  and  food.  A3.1  costs  in  connection 
therewith  from  the  point  of  exit  in  the  territory  of  the  de¬ 
taining  power  shall  be  borne  by  the  country  of  destination, 
or  in  case  of  accommodation  in  a  neutral  country,  07/  the  Power 
whose  nationals  are  benef itted .  The  practical  details  of 
such  movements  may,  if  necessary,  be  settled  by  particular 
agreements  between  the  Powers  concerned." 

It  will  be  noted  that  the  United  States  amendment  substituted  the  word 

"Departures"  for  "Repatriations",  as  does  the  final  text  of  Article  36. 

During  the  first  reading  of  Article  33  and  the  United  States  amendment 

by  Committee  III  at  the  Geneva  Conference,  the  following  discussion  occurred. 

(IIA  Final  Record  655) ‘ 

Nr.  SPRAFG  (United  Kingdom)  observed  that,  whereas  Article 
32  referred  to  arrangements  made  by  individuals,  Article  33 
spoke  of  "repatriations",  and  thus  implied  that  the  Governments 
were  responsible  to  a  greater  extent.  The  word  "repatriation 
had  been  dropped  from  the  United  States  amendment.  He  was  not 
at  all  sure  that  that  amendment  made  the  Stockholm  text  clearer. 

It  was  in  realit7/  a  new  text  altogether . 


-  3  - 


]yrr.  i»JU  (china)  considered  that  Article  32  was  concerned  with 
the  departures  organized  by  individuals,  whereas  Article  33 
dealt  with  repatriations  effected  by  the  State.  The  United 
States  amendment  seemed  to  him  acceptable. if  the  word  ’'depart- 
ures"  was  replaced  by  the  word  "repatriations" . 

The  CHAIRMAN,  in  referring  the  Article  to  the  Drafting 
Committee,  observed  that  the  latter  would  have  to  consider  three 
points  in  particular: 

(1)  elimination  of  the  ambiguity  between  the  two  concep¬ 
tions  of  "departure"  and  "repatriation"; 

(2)  consideration  of  the  question  of  cost  of  transport  very 
properly  raised  by  the  United  States  amendmen t . 

Thereafter  the  Drafting  Committee  of  Committee  III,  Committee  III,  and  the 
Conference  adopted  almost  verbatim  the  text  of  the  United  States  Amendment. 

It  is  clear  from  both  the  language  and  history  of  the  present  Article 
36  that  it  does  not  impose  upon  a  belligerent  state  an  obligation  to  pay  for 
the  transportation  of  protected  persons  to  a  point  of  exit  from  its  territory. 
It  is  sufficient  if  the  departing  protected  persons  are  protected  against 
abuse  apd  are  permitted  to  provide  themselves  with  regular  transportation, 
Medical  care  and  food.  As  a  practical  matter,  some  governmental  control  over 
such  movements  would  probably  be  necessary  for  security  reasons  and  m  order 
to  coordinate  such  movements  with  arrangements  for  travel  beyond  the  limits  of 
the  United  States.  Indeed,  Article  35  expressly  recognizes  that  special  agree¬ 
ments  between  the  countries  concerned  will  sometimes  be  necessary  to  make 
|,P0ssible  such  departures  of  protected  persons . 


State  -  FD/R  -  'Washington,  D.C, 


-iRTICLE  37 


Substance 

Article  37  recognizes  that  at  the  outbreak  of  hostilities 
there  may  be  protected  persons  in  the  territory  of  a  belligerent 
who  are  serving  sentences  of  imprisonment  following  convictions  for 
crime,  or  v/ho  are  being  held  in  custody  pending  or  during  criminal 
proceedings,  article  37  simply  requires  that  such  persons  shall  be 
treated  humanely  notwithstanding  the  outbreak  of  war,  and  that  upon 
release  from  detention  under  the  criminal  law  they  shall  be  accorded 
the  same  rights  with  respect  to  departure  from  this  country  as  arc 
enjoyed  by  other  protected  persons  under  Articles  35  and  36. 

Fr.sent  text 

Protected  persons  who  arc  confined  pending  proceedings  or 
serving  a  sentence  involving  loss  of  liberty,  shall  during  th.  ir  con¬ 
finement  be  humanely  treated. 

ns  soon  as  they  are  released,  they  may  ask  to  leave  the 
territory  in  conformity  with  the  foregoing  .Articles* 

Previous  text 
None. 

§£ckground 

article  37  derives  from  article  34  of  the  Stockholm  draft 

(-1-  -sinal  Record  119)  the  first  paragraph  of  v,rhich  provided  that 

Protected  persons  who,  at  the  outset  of  the  con¬ 
flict,  arc  confined  pending  trial,  or  serving  a  sen¬ 
tence  involving  loss  of  liberty,  shall  not  bo  subjected 
to  more  stringent  conditions  owing  to  the  outbreak  of 

hostilities. 


At  the  Geneva  Conference,  the  United  States  delegation  offered  the 
following  amendment  (ill  Final  Record  122): 

Protected  persons  who  arc  confined  ponding  pro¬ 
ceedings  or  subject  to  a  sentence  involving  loss  of 
liberty,  shall  during  their  confinement,  be  humanely 
treated,  and,  on  their  liberation,  fully  benefit  by 
the  provisions  of  the  present  Convention. 

lVhilej  agreeing  with  the  principle  that  the  penal  treatment  of  an  alien 
should  not  be  made  more  severe  by  reason  of  the  outbreak  of  hostilities, 
the  United  States  sought  to  make  clear  that  this  principle  would  not 
preclude  the  internment,  for  security' reasons,  of  a  protected  person 
previously  at  liberty  on  bail  while  awaiting  trial  on  criminal  charges 
or  of  increasing  the  security  of  the  confinement  of  a  convicted  pro¬ 
tected  person.  See  II  A  Final  Record  655-656,  739,  823-824.  Accordingly, 
the  first  paragraph  of  Section  37  was  revised  to  its  present  form  as 
to  permit  such  action. 


ARTICLE  58 


Substance 

This  article  provides  that  except  for  special  measures  of 
control  end  security  imposed  upon  protected  persons  by  the  detaining 
power,  their  situation  "shall  continue  to  be  regulated  in  principle, 
by  the  provisions  concerning  aliens  in  time  of  peace."  This  general 
standard  of  humane  treatment  is  reinforced  by  a  specification  of  rights 
which  must  be  accorded  to  protected  persons  (subject  only  to  the  security 
provisions  of  article  5).  These  are  rights  (1)  to  receive  relief  sent 
to  them,  (2)  to  have  the  same  access  to  medical  and  hospital  treatment 
as  nationals  of  the  detaining  power,  (3)  to  practice  their  religion, 

(4)  to  have  the  same  freedom  as  nationals  to  move  from  areas  exposed 
to  the  dangers  of  war,  and  (5)  in  the  case  of  children,  pregnant  women 
and  mothers  of  young  children,  to  receive  any  preferential  treatment 
accorded  by  the  detaining  power  to  those  classes  among  its  own  nationals. 


Present  text, 

b'ith  the  exception  of  special  measures  authorized  by  the  present 

j, 9ft mention,  in  particular  by  Articles  27  and  41  thereof,  the  situation 

or 

protected  persons  shall  continue  to  be  regulated,  in  principle,  by 


the 


Provisions  concerning  aliens  in  time  of  peace.  In  any  case,  the 


l;.7  rights  shall  be  granted  to  them; 

(1)  They  shall  be  enabled  to  receive  the  individual  or 
collective  relief  that  may  be  sent  to  them. 

(*-)  They  shall,  if  their  state  of  health  so  requires, 
receive-  medical  attention  and  hospital  treatment 
to  the  same  extent  as  the  nationals  of  the  State 
concerned. 


(3)  They  shall  be  allowed  to  practise  their  religion 


and  to  receive  spiritual  assistance  fron  ministers 


oa  particularly  exposed  to  the 


dangers  of  war,  the', 


hall  be  author! 


icd  to  move  from 


that  area  to  the  same  extent  as  the  nationals  of  t 


State  concerned 


pregnant  women  and 


mothers  of  children  under  Soven  year 


the  nationals  of  the  Sta 


.a  concerned 


Previous  text 


revised  portions  of  these  Articles  from  rule. 


belligerent 


rs  protected  persons  shall 


requiring  that  in  specified  mat 


accorded  the  same  treatment  as  nationals  of  the  detaining  pone 


provision  of  article  38  that  protcc 


'Gated  » 


lien 


s  principle  v/ill  be  modified  by  security  mo. 


g  power  in  accordance  with  the  last  paragraph  of  Article  Z 


ARTICLE  39 


Subs tance 

Article  39  deals  with  the  means  of  support  of  protected  persons 
in  the  territory  of  a  belligerent  nation.  If,  as  a  result  of  the  war, 
they  have  lost  their  employment,  they  must  be  accorded,  subject  to 
security  considerations,  the  same  opportunity  as  nationals  of  the  detain¬ 
ing  power  to  find  paid  employment.  If  the  detaining  power  imposes  upon 
a  protected  person  such  restraints  or  other  methods  of  control  as  prevent 
him  from  supporting  himself  or  from  finding  paid  employment  cm  reasonable 
conditions,  the  detaining  power  must  support  him  and  his  dependents. 

The  last  paragraph  of  Article  39  gives  protected  persons  the  right  to 
receive  (monetary)  allowances  from  their  home  country,  the  Protecting 
Power,  or  relief  societies,  in  addition  to  their  right  under  Article  38 
to  receive  relief  that  may  be  sent  to  them. 

Present  text 

Protected  persons  who,  as  a  result  of  the  war,  have  lost  their 
gainful  employment,  shall  be  granted  the  opportunity  to  find  paid  employ¬ 
ment.  That  opportunity  shall,  subject  to  security  considerations  and 
to  the  provisions  of  Article  40,  be  equal  to  that  enjoyed  by  the  nationals 
°f  the  Power  in  whose  territory  they  are. 

Where  a  Party  to  the  conflict  applies  to  a  protected  person 
Methods  of  control  which  result  in  his  being  unable  to  support  himself, 
especially  if  such  a  person  is  prevented  for  reasons  of  security 
^r°m  finding  paid  employment  on  reasonable  conditions,  the  said  Party 
ensure  his  support  and  that  of  his  dependents. 

Protected  persons  may  in  any  case  receive  allowances  from  their 
country,  the  Protecting  Power,  or  the  relief  societies  referred 


to  in  Article  30. 


Previous  texts 
None. 

Background 

Every  belligerent  country  restricts,  for  reasons  of  security, 
the  types  of  employment  that  maybe  pursued  by  alien  enemies.  Article 
39  in  no  way  prohibits  such  restrictions.  It  is  simply  designed  to 
assure  means  of  support  for  those  alien  enemies  and  other  protected  per¬ 
sons  who,  as  a  result  of  such  security  restrictions,  become  unable  to 
support  themselves, 

Tite  provision  of  the  third  paragraph  of  Article  39  that  protected 
persons  may  receive  allowances  from  their  home  countries,  Protecting 
Power,  etc,,  would  be  subject,  for  example,  in  the  case  of  civilian 
internees  to  reasonable  restrictions  by  the  detaining  power  as  to  the 
amounts  of  money  they  may  have  in  their  possession. 

During  world  War  II,  financial  assistance  was  extended  to 
Americans  in  enemy  territory  through  the  Protecting  Power  and,  ex¬ 
ceptionally,  through  the  International  Committee  of  the  Red  Cross 
(ICFD).  Those  able  to  qualify  for  such  assistance  received  from  the 
'■-uiss  (or  the  ICED)  monthly  payments  at  rates  established  for  their 
country  of  residence.  The  payments  varied  from  $70  to  £80  (later  £60 
-,130)  per  month  for  the  head  of  a  household  with  lesser  amounts  for 
members.  Payments  to  prisoners  of  war  and  interned  civilians, 
a  hose  care  the  Detaining  Power  was  responsible,  were  for  the  pur- 
■f  6  Providing  miscellaneous  personal  needs  only*  and,  therefore. 


were  in  general  about  10 %  of  the  country  maximum*  In  addition,  extra 
assistance  essential  for  the  health  and  safety  of  American  nationals, 
for  reasonable  legal  defense,  et  cetera,  was  authorized.  Promissory 
notes  were  taken  for  all  payments  and  reimbursement  (without  interest) 
was  required,  in  so  far  as  possible,  from  relatives,  friends  or  business 
associates  in  this  country,  or  from  the  individual  himself  at  the-  end 
of  hostilities. 

This  financial  assistance  was  designed  to  entirely  supplant  the 
transfer  of  any  other  funds  to  the  Americans  concerned.  Such  assistance 
was  particularly  needed  in  the  Far  East.  As  the  war  progressed, 
galloping  inflation  there  and  enemy  intransigency  resulted  in  acute 
distress  for  Americans  and  a  much  heavier  financial  burden  to  the 
United  States  than  had  been  expected.  The  outcome  of  the  arrangements 
was  relatively  satisfactory  in  other  areas. 

Payments  to  enemy  nationals  in  the  liiited  States  were  permitted 
through  the  Protecting  Power  -and,  exceptionally,  through  the  ICES. 


ARTICLE  AO 


Substance 

Article  40  is  concerned  with  the  important  subject  of  the  ext  nt 
to  which  and  the  conditions  under  which  alien  enemies  and  other  protected 
persons  may  be  compelled  to  work  in  the  territory  of  a  belligerent  state. 
Protected  persons  other  than  alien  enemies,  i.e.,  neutral  and  allied 
aliens  who  do  not  enjoy  diplomatic  protection,  may  be  compelled  to  work 
to  the  same  extent  as  nationals  of  tho  detaining  state.  Alien  enemies 
also  may  be  compelled  to  work  to  tho  same  extent  as  nationals  of  the 
detaining  state,  but  subject  to  the  further  limitation  that  they  may 
only  be  compelled  to  do  "work  which  is  normally  necessary  to  ensure 
the  feeding,  sheltering,  clothing,  transport  and  health  of  human  ceings 
and  which  is  not  directly  related  to  the  conduct  of  military  operations." 
Under  Article  51,  protected  persons  in  occupied  territory  may  also  bo 
required  to  perform  work  necessary  for  needs  of  the  army  of  occupation 
or  for  public  utility  services; 

Present  text 

Protected  persons  may  be  compelled  to  work  only  to  the  same  oxtont 
aa  nationals  of  the  Party  to  the  conflict  in  whoso  territory  they  are. 

If  protected  persons  are  of  enemy  nationality,  they  may  only  be 
compelled  to  do  work  which  is  normally  necessary  to  ensure  the  feeding, 

L  11  'luring,  clothing,  transport  fjid  health  of  human  beings  and  which  is 
directly  related  to  tho  conduct  of  military  operations. 

cases  mentioned  in  the  two  preceding  paragraphs,  protected 
3  compelled  to  work  shall  have  the  benefit  of  the  some  working 


GG  -  Art.  40 


condi^l-'Es  and  of  tho  same  safeguards  as  national  workers,  in  parti¬ 
cular  as  regards  wages,  hours  of  labour,  clothing  and  equipment,  pre¬ 
vious  training  and  compensation  for  occupational  accidents  and  diseases. 

If  the  above  provisions  are  infringed,  protected  persons  shall  be 
allowed  to  exorcise  their  right  of  complaint  in  accordance  with  Articlo 
30. 

Previous  texts 

Articlo  23  of  the  Hague  Regulations  of  1907  provides  that: 

"A  belligerent  is  likewise  forbidden  to  compel  tho 
nationals  of  tho  hostile  party  to  take  part  in  the  opera¬ 
tions  of  war  directed  against  their  own  country,  even  if 
they  wore  in  tho  belligerent's  service  before  the  com¬ 
mencement  of  tho  war, " 


Background 

In  view  of  the  shocking  abuses  in  compulsory  labor  in  Nazi  Germany 
(see  Nazi  Conspiracy  and  Aggrossion,  pp.  72  et  seq.),  it  was  inevitable 
that  the  Civilian  Convention  should  define  the  circumstances  under  which 


alien  enemies  and  other  protected  persons  may  be  compelled  to  work  in 
the  territory  of  a  belligerent  state.  Article  40  evolved  from  Article 


37  of  the  Stockholm  draft  which  provided  that: 


"Protected  persons  may  only  bo  required  to  do  work 
which  is  normally  necossary  for  the  feeding,  sheltering, 
clothing,  transportation  and  health  of  human  beings,  but 
they  £ry  not  bn>  «inplcyod  in  work  that  is  of  value 

in  assisting  tho  conduct  of  active  military  operations." 


^'no  same 


time. 


the  phrase  "protected  persons"  was  defined  in  tho 


Stockholm 


draft  to  include  all  aliens  —  enemy. 


allied  and  neutral  — 


2 


in  the  territory  of  a  belligerent  country.  The  net  result  would  have 
been  severe  restrictions  on  the  work  which  aliens  might  be  compelled  or 


even  permitted  to  perform  in  wartime.  This  could  have  produced  impor¬ 
tant  consequencos  in  countries  such  as  the  United  States  which  have 


largo  resident  alien  populations  and  which  sometimes  employ  large  num¬ 
bers  of  foreign  workers. 


Accordingly,  as  a  result  of  amendments  offered  by  the  United  States 


and  other  delegations,  the  Geneva  Conventions  revised  Article  40  to  its 


present  form.  The  principle  that  alien  enemies  shall  only  be  compelled 


to  do  specified  types  of  vrork  not  directly  related  to  the  conduct  of 


military  operations  reflects  the  accepted  belief  that  individuals  should 
not  bo  compelled  to  engage  in  hostilities  against  the  country  of  which 
they  are  nationals,  Soe  Article  23  of  the  Haguo  Regulations,  supra. 

In  addition,  all  protected  persons  may  be  compelled  to  work  only  to 


GC  «■*  Art  9  bO 


or  the  national  Red  Cross  Society  in  the  detaining  country,  in  accord- 


. 

ance  with  Article  30.  It  should  be  noted  that  under  Article  95  (di3- 
cussed  hereafter)  protected  persons  who  are  interned  may  not  be  corn¬ 


ed  to  work  except  in  connection  with  the  operation  and  maintenance 


of  internment  facilities. 


Article  41,  together  with  Articles  42  and  43,  contains  inpor 


provisions  with  respect  to  such  security  measures  as  interim 
residence.  The  first  paragraph  of  Article  41  provides  that 


signed 


gnod  residence  or  internment 


second  paragraph  of  Article  41,  protected  persons  who  los 


support  because  they  are  placed  in  assigned  residence  must  be  supported  by 
the  detaining  power,  which  "shall  be  guided  as  closely  as  possible  by 


iroscribcd  for  internees  by  Part  III 


bocti  :r 


(Articles  79-141)  of  the  Convention 


hould  the  power  in  whose  hands  protected  perso 


of  control  mentioned  in  the  present  Convention 


be  inadequate 


have  rocours 


.t ,  in  accordance  with  the  previsions 


Pf  Articl 


•Pplyirg  the  provisions  of 


required  to  leave  their  usual  places  of  rcsid 


ndards  of  wo If or 


•Section  IV  of  thi3  Convention, 


Background. 

The  first  clause  of  the  first  paragraph  of  Article  41  recognises, 
as  does  the  last  paragraph  of  Article  27,  that  in  wartime  a  belligerent 
nation  may  properly  apply  to  aliens,  and  particularly  to  alien  enemies,  a 
variety  of  restrictions  and  controls  short  of  assigned  residence  or 
internment*  For  example,  during  World  War  II,  the  United  States  and  other 
countries  prohibited  alien  enemies  from  entering  certain  areas  and  from 
possessing  weapons,  cameras  and  radio  transmitters;  This  introductory 
reference  to  "the  measures  of  control  mentioned  in  the  present  Convention" 
also  recognizes  that  protected  persons  remain  subject  to  the  penal  laws 
of  the  country  in  which  they  reside.  See  Report  of  Committee  III  of  the 
Geneva  Conference  on  what  was  then  Article  38,  HA  Final  Record  825* 


Thus,  the  first  paragraph  of  Article  41  means  that  the  most 
severe  preventive  measures  which  nay  be  applied  to  protected  persons  are 
assigned  residence  and  internment*  Assigned  residence  consists  of  re¬ 
quiring  an  individual  to  reside  in  a  designated  place.  While  assigned 
residence  is  unknown  in  the  United  States,  American  citizens  abroad  have 
been  placed  in  assigned  residence,  as  in  remote  villages,  often  without 
neans  of  support*  Thus,  it  was  regarded  as  important  to  establish  the 
Principle  that  individuals  placed  in  assigned  residence  should  be  treated 
•kr  accordance  'with  the  standards  applicable  to  internees*  In  tno  United 
States,  internment  has  boon  the  most  drastic  preventive  measure  applied 
||  0  ien  enemies  * 

At  tho  Genova  Conference,  Committee  IH  had  adopted  a  provision 

[that 

P'i  "Each  decision  /to  intern  or  place  in  assigned  residence/  shall  be 

|  individually"*  (IIA  Final  Record  757-758.)  This  language  suggested 

g£hat.  i  „  .  . 

'Jirao  of  emergency  a  bolligeront  must  make  a  uimo- consuming  appro,  is 


Accordingly,  in 


of  oach  co so  before  acting  'bo  protect  it s  security* 
plenary  Mooting  of  the  Conference,  the  United  States  offered  an  amend¬ 
ment,  vrhich  was  adopted,  deleting  the  committee  anondmont.  As  a  result, 
a  belligerent  power  remains  free  to  novo  rapidly  in  initially  interning 
protected  persons  or  placing  them  in  assigned  residence,  but  must  provide 
the  opportunity  for  prompt  reconsideration  of  such  action  required  by 
Article  43-. 

The  second  paragraph  of  Article  41  >  reinforcing  the  second  para¬ 
graph  of  Article  39,  emphasizes  that  th '  detaining  power’s  obligation  to 
support  protected  persons  (and  their  dependents)  who  have  lost  their 
means  of  sup'Ort  as  a  result  of  being  placed  in  assigned  residence,  shall 
be  measured  as  closely  as  possible  by  the  standards  of  welfare  which  the 
Convention  proscribes  for  internees*  This  provision  is  intended  to 
prevent  belligerents  from  using  assigned  v  sidoncc  as  a  cheap  form  of 
internment  in  which  they  assume  nc  responsibility  for  the  welfare  of  the 


individuals  involved 


liable  to  be-  apprehended,  restrained,  secured,  and  removed  as' 
alien  enemies.  The  President  is  authorized  in  any  such  event, 
by  his  proclamation  thereof,  or  other  public  act,  to  dir  at  the 
conduct  to  be  observed  on  the  part  of  the  United  States,  to  and 
the  aliens  who  become  so  liable ;  the  manner  and  degree  of  the 
restraint  to  which  they  shall  be  subject  and  in  what  cases,  and 
upon  v/hat  security  their  residence  shall  be  pomittod,  and  to 
provide  for  tho  removal  of  those  who,  not  being  permitted  to  reside 
within  tho  United  States,  refuse  or  neglect  to  depart  thorofrenj 
and  to  establish  any  other  regulations  which  are  found  necessary 
in  the  promises  and  for  the  public  safety,. 


This  statute  applies  only  to  alien  enemies.  Executive  determinations 


under  it  are  subject  to  judicial  review  in  habeas  corpus  proceedings 


to  determine  whether  the  individual  involved  is  an 


.on  enojy  a: 


of  war  or  other  condition  under  which  the  "ct 


applies,  Ludocke  v, 


Tho  restriction  of  internment  of  protected  persons  to  c 


it  absolutely  nocossa 


which  "the  security  of  the  Detaining  Power  make 


is  intended  to  prevent  indiscrirdnat 


nd  unnecessary 


nordes  and  other  protected  persons.  It  is  not  intended  to  preclude  the 


continued  liberty  tho  detaining  power 


internment  of  a 


sly  believes-  would  endanger  its  security.  Since  intern 


punislinent  for  a  completed  crime,  it 


a  preventive  measure,  rathe  ’  than 


involves  a  complicated  decision,  based  upon  such  factors  as  the  ai 
health,  sox,  background,  conduct  and  associations  of  a  particular 


’’dewed  in  the  context  of  the  military 


it nation  a 


;uch  a  decision  c- 


s’ures  of  control 


ision,  p.nd  every  responsible;  governnon't  nusi  bo  itck,  t*o  j.r.vor 
security  in  doubtful  cases.  Necessarily,  that  decision  is  one  to  b 
1  '°y  the  administrative  security  authorities  of  tho  detaining  power. 


In  thus  requiring  a  discriminating  uso  of  tho  internment  power, 
article  42  is  consistent  with  the  practice  of  the  United  States  under  the 
Alien  Enemy  Act  in  World  War  II  during  which,  out  of  about  one  million 
aliens  ononios  in  this  country,  J  no  more  than  4,132  wore  interned  at 
one  tine,  J  Article  42  is  also  consistent  with  tho  provisions  of  tho 
Emergency  Detention  Act  of  1950  (50  U,  S.  C.  811)  under  which  tho 
standard  for  detention  is  "reasonable  ground  to  believe  that  such  person 
probably  will  engage  in,  or  probably  will  conspire  with  others  to  eng" go 
in,  acts  of  espionage  or  sabotage." 

Reading  Article  42  with  Article  43  and  tho  history  of  the  latter 
article,  it  is  clear  that  tho  final  decision  as  to  the  necessity  for 
interning  a  protected  person  may  bo  made  after  he  has  been  internee. 

Tho  second  paragraph  of  Article  42  contemplates  the  internment 
of  protected  persons  at  their  own  request  when  it  appears  that  such  is 
necessary  for  their  welfare,  as  to  protect  then  from  injury  arising 
out  of  tho  bittornoss  of  wartime. 
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ARTICLE  43 


The  first  paragraph  of  Section  it 3  requires  a  detaining  power 
to  establish  a  procedure  for  reconsideration  of  the  cases  of  protected 
persons  who  have  been  interned  or  placed  in  assigned  residence.  Thus, 
such  persons  shall  be  given  an  opportunity  to  seel:  reconsideration  of 
such  actions  as'  soon  as  possible  by  an  appropriate  court  or  administra¬ 
tive  board  designated  for  that  purpose  by  the  detaining  power.  Also, 
while  a  protected  person  remains  interned  or  in  assigned  residence, 
his  case  must  be  reviewed  at  least  twice  yearly  to  determine  whether 
such  measures  remain  necessary.  The  second  paragraph  of  Article  43 
requires  the  detaining  power,  as  rapidly  as  possible,  and  unless  the 
protected  persons  concerned  object,  to  furnish  the  Protecting  Power 
with  the  names  of  protected  persons  who  have  been  interned  or  placed 


in  assigned  residence  or  released  therefrom,  and  to  notify  the  Protecting 

Power  of  the  decisions  of  the  courts  or  boards  referred  to  in  the  first 

■ 


paragraph  of  Particle  43. 


These  obligations  of  disclosure  and  reporting 


the  Protecting  Power  are  a  crucial  safeguard  against  historic 


*  aou.aes,  but  they  are  nevertheless 
..  feiuiremente  of  Article  5- 

^£^servfc_text. 

W 


•an3r  protected  nerson  who  has 


subordinate  to  the  overriding  security 


been  interned  or  placed  in  assigned 


KNiuonce  sfc-n  ’oe  entitled  to  have  such  action  reconsidered  as  coon 


by  on 

■feaac  Sana 


e  court  or 
purpose, 
the  court 


administrative  board  designated  by  the 
If  the  internment  or  placing  in  assigned 
or  administrative  board  shall  periodically 


} 


-'nil  at  least  twice  yearly,  give  consideration  to  hi3  or  ner  case  with 
3  view  to  the  favourable  amendment  of  the  initial  decision,  if  circum¬ 
stances  permit. 

Unless  the  protected  persons  concerned  object,  the  Detaining,  Rawer 
shall  as  rapidly  as  possible,  give  the  Protecting  Power  the  names  ox  any 
protected  persons  who  have  been  interned  or  subjected  to  assigned  residence, 
or  who  have  been  released  from  internment  or  assigned  residence,  Tne 
decisions  of  the  courts  or  boards  mentioned  in  the  first  paragraph 
ox  the  present  Article  shall  also,  subject  to  the  same  conditions,  oe 
notified  as  rapidly  as  possible  to  the  Protecting  Power. 

Previ ous  texts . 

Hone . 


Background . 

The  requirements  of  the  first  paragraph  of  ..rtj.de  4^  ior 
reconsideration  of  the  cases  of  protected  persons  interned,  or  plc.^ea 
in  assigned  residence  are  in  substantial  accord  witn  tne  procedures 
followed  by  the  United  States  during  World  War  II.  Under  those  world 

K§ 

.‘.■War  II  procedures ,  the  United  States  quichiy  ano.  without  - orme  1  pxo- 
ceduores  interned  thousands  of  enemy  aliens.  Thereafter,  fcnere  were 

■ 

established  over  ICO  Alien  Enemy  Hearing  Boards,  composed  of  three  or 

Wm-- 

a  here  outstanding  citizens  including  a  lawyer,  to  review  these  cases  and 


Recommend  to  the  Attorney  General  whether  these  individuals  shoulc 


c°^-nUe 


J 


•o  be  interned,  paroled,  or  released  unconditionally 
'Bile  purpose  of  the  first  paragraph  of  Article  43  is  to  provide 
jg^iew  of  initial  internment  and  assigned  residence  decisions  ay  a 
AJ,  administrative  or  judicial,  as  a  safeguard  against  misba^en  or 
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oppressive  action  by  a  single  official.  (IIA  Final  Record  733.)  Article 
Ij3  does  not  specify  whether  such  administrative  boards  must  be  empowered 
to  melee  final  decisions  or  whether  their  function  may  be  defined  a  a  making 
i-ecommendations  to  a  higher  governmental  authority,  as  in  the  case  of  the 
World  War  II  alien  enemy  hearing  boards  in  this  country.  Without  some 
centralized  control,  it  might  be  impossible  to  administer  such  measures 
without  discrimination.  However,  as  pointed  out  repeatedly  at  the  Geneva 
Conference  ( IIA  Final  Record  659-660,  73S-739),  such  security  decisions, 
like  departure  decisions  under  Article  35,  cannot  be  made  by  a  board 
which  is  completely  divorced  from  the  agencies  responsible  for  national 
security.  It  is  clear  that  Article  1)3  was  not  intended  to  have  such  reeults 
Rather,  as  stated  in  the  report  of  Committee  III  of  the  Geneva  Conference 
(ll/.  Final  Record  323),  in  discussing  the  similar  reconsideration  procedure 
of  Article  35, 

Whet  really  matters  is  that  each  case  should  be 
impartially  considered,  or  reconsidered,  by  an 
authority  comprising  several  persons,  and  not  merely 
oy  a  police  official;  whether  euch  a  body  is  part  of 
the  administration  or  the  judiciary  is  of  comparatively 
minor  importance. 

fyn  . 

purpose  will  oe  satisfied  if  the  responsible  officer  or  agency  making 
'CQ  ultimnte  decision,  as  the  Attorney  General  in  World  War  II,  receives 
A  considers  the  recommendation  of  a  board  which  has  reviewed  the 
ui__ i-.nce3  oi  the  individual  case.  The  procedures  contemplated  by 
ns  105-110  of  the  Emergency  Detention  Act  of  1950  would  more  than 

®  t  i. 2  f\r  4_' 

J  wne  requirements  of  Article  1*3. 


Moreover,  by  providing  that  such  reconsiderations  shall  be 
ade  by  an  "appropriate  court  or  administrative  board  designated  by  the 
Detaining  Power  for  that  purpose,"  Article  43  clearly  would  not  require 
the  United  States  to  subject  internment  decisions  to  judicial  review, 
contrary  to  the  prevailing  United  Statee  rule.  Nor  would  it  preclude 
the  establishment  of  such  administrative  boards  within  an  existing 
and  appropriate  governmental  agency,  such  as  the  Department  of  Justice 
in  this  country.  (IIA  Final  Record  738-739*) 

The  further  provision  of  the  first  paragraph  of  Article  43 
for  periodic  reconsideration  of  internment  decisions  also  i3  in  accord 
with  prior  American  practice  in  that  it  recognizes  that  changes  in  the 
general  security  situation,  as  well  as  additional  information  concerning 
the  internee,  may  warrant  his  later  release  or  parole. 

Tiie  requirement  of  the  second  paragraph  of  Art ic le  43  that 
actions  and  decisions  of  the  detaining  power  be  reported  to  the  irotocting 
Power,  is  subject,  not  only  to  the  overriding  security  provisions  of 
'•article  5,  but  to  the  further  condition  that  the  protected  persons 
concerned  do  not  object  to  such  disclosures.  The  purpose  of  the  eecond 
condition  is  to  enable  internees  to  prevent  disclosures  as  to  their 
sta„us  which  might,  for  example,  subject  their  families  in  their  home 
countries  to  persecution. 
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ARTICLE  44 


Substance 

Article  44,  recognizing  certain  aspects  of  the  modem  refugee 
problem,  provides  that  a  belligerent  state  in  applying  its  security 
measures  shall  not  automatically  treat  as  enemy  aliens  persons  who, 
while  legally  nationals  of  an  enemy  state,  are  refugees  from  that 
state  and  who  therefore  are  not  actually  protected  by  any  government. 
Similarly,  /\rticle  44  merely  requires  that  a  belligerent  power  con¬ 
sider  individually,  rather  than  on  a  class  basis,  tho  extent  to  which 
such  persons  chculd  be  subjected  to  security  measures, 

Frosent  text 

In  applying  the  measures  of  control  mentioned  in  the  present 
Convention,  the  Detaining  Power  shall  not  treat  as  enemy  aliens  ex¬ 
clusively  on  the  basis  of  their  nationality  de  .jure  of  any  eneny 
State,  refugees  who  do  not,  in  fact,  enjoy  tho  protection  of  any 
government, 

£Sgyi0US  t.nyt.g 

None, 

^S^ground 

Article  44  originated  in  a  proposal  by  the  Israeli  Delegation  at 
||  °  Geneva  Conference,  as  follows  (IIA  Final  Record  660 ) : 


In  applying  the  measures  of  detention  and  internment 
provided  for  in  the  preceding  Articles  32  and.  40,  the 
Detaining  Power  shall  not,  in  principle,  consider  persons 
deprived  of  nationality,  the  stateless  or  those  unpro¬ 
tected  by  any  Government  as  being  enemy  aliens . 

While  the  obvious  purpose  of  the  proposal  was  received  sympathetically, 
certain  delega-tions  vrished  to  insure  that  its  phrasing  would  .not  prevent 
the  application  of  security  measures  to  ostensible  refugees  suspected 
of  being  enemy  agents  in  disguise.  A  series  of  drafts  failed  to  pro¬ 
duce  one  which  was  generally  satisfactory.  (IIA  Final  Record  75S») 

As  a  result,  when  the  present  text  was  adopted  in  the  Plenary  Conference, 
the  United  Kingdom  Delegation  recorded  its  understanding  of  Article  44, 
in  the  following  terms  (IIB  Final  Record  413): 

Mr.  SINCLAIR  (United  Kingdom):  The  United 
Kingdom  Delegation  desires  that  it  should  be  placed 
on  the  record  of  the  Conference  that  in  accepting 
Article  40A  in  the  form  in  which  it  has  been  adopted, 
they  agree  with  the  statement  contained  in  the  Report 
of  Committee  III  that  it3  effect  is  to  do  no  more  than 
secure  the  principle  that  refugees  who  may  remain 
de  .jure  enemy  aliens  will  not  be  automatically  treated 
as  enemies  and  that  consequently  the  adoption  of  the 
Article  cannot  in  any  way  affect  the  might  of  the  State 
to  submit  any  such  person  to  internment  or  any  other 
recognized  measure  of  control  when  there  is  any 
additional  reason  that  renders  the  taking  of  such  action 
necessary  in  the  interest  of  the  State  in  a  moment  of 
national  crisis. 

The  United  States  Delegation  also  declared  that  such  was  its  understanding 
°f  Article  44. 

In  view  of  the  careful  investigations  required  to  distinguish 
bona  fide  refugees  from  disguised  enemy  agents,  it  would  seem  that  the 
1gss  onerous  restrictions  applied  to  alien  enemies,  such  as  to  travel 
and  possession  of  weapons  and  cameras,  may  be  imposed  upon  all  apparent 
^fugegg  w^0  are  technically  of  enemy  nationality.  On  the  other  hand, 
heavy  restraints  as  internment  should  be  imposed  or  maintained  only 
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upon  a  consideration  of  the  circumstances  of  particular  cases  as  soon 
as  possible.  While  such  a  realistic  construction  of  Article  44  adds 
little  to  the  provisions  of  Articles  42  and  43,  it  satisfies  the 
humanitarian  purpose  of  Article  44,  To  use  an  example  from  World  War 

II,  the  United  States  did  not  automatically  and  for  all  purposes  treat 

.  • 

as  enemy  aliens  those  Gorman  nationals  who  were  actually  Jewish  refugees 
from  Nasi  oppression. 


1 


ARTICLE  45 


Substance 

The  first  and  second  paragraphs  of  Article  45  provide  that 
protected  persons  shall  not  be  transferred  to  a  Power  which  is  not  s 
party  to  the  Civilian  Convention,  but  that  this  principle  shall  not 
prevent  the  repatriation  of  protected  persons,  or  their  return  to  their 
country  of  residence  after  the  cessation  of  hostilities.  Article  45 
permits  the  transfer  of  protected  persons  to  a  Power  which  is  a  party 
to  the  Convention  only  under  the  same  conditions  as  Article  12  of  the 
Prisoner  of  War  Convention  prescribes  for  the  transfer  of  prisoners  of 
war.  Article  45  also  forbids  the  transfer  of  a  protected  person  to  a 
country  where  he  may  have  reason  to  fear  persecution  for  his  political 
opinions  or  religious  beliefs.  Nothing  in  Article  45  precludes  extra¬ 
dition,  pursuant  to  extradition  treaties  made  prior  to  the  outbreak  of 
hostilities,  and  even  to  a  State  not  a  party  to  the  Convention,  of 
protected  persons  accused  of  ordinary  criminal  offenses. 


present  text. 


not 


of 


to 


Protected  persons  shall  not  be  transferred  to  a  Power  which  is 
Party  to  the  Convention. 

This  provision  shall  in  no  way  constitute  an  obstacle  to  the 
Patriation  of  protected  persons,  or  to  their  return  to  their  country 
^sidence  after  the  cessation  of  hostilities. 

Protected  persons  may  be  transferred  by  the  Detaining  Power  only 
Power  which  is  a  partj/  to  the  present  Convention  and  after  the 
ning  Power  has  satisfied  itself  of  the  willingness  and  ability  of 


3®tai 


such  transferee  Power  to  apply  the  present  Convention.  If  protected 
persons  are  transferred  under  such  circumstances,  responsibility  for  the 
application  of  the  present  Convention  rests  on  the  Power  accepting  them, 
while  they  are  in  its  custody.  Nevertheless,  if  that  Power  fails  to 
carry  out  the  provisions  of  the  present  Convention  in  any  important  re¬ 
spect,  the  Power  by  ’which  the  protected  persons  were  transferred  shall, 
upon  being  so  notified  by  the  Protecting  Power,  take  effective  measures 
to  correct  the  situation  or  shall  request  the  return  of  the  protected 
persons.  Such  request  must  be  complied  with. 

In  no  circumstances  shall  a  protected  person  be  transferred  to 
a  country  where  he  or  she  may  have  reason. to  fear  persecution  ior  his 
or  her  political  opinions  or  religious  beliefs. 

The  provisions  of  this  Article  do  not  constitute  an  obstacle 
to  the  extradition,  in  pursuance  of  extradition  treaties  concluded 
before  the  outbreak  of  hostilities,  of  protected  persons  accused  oi 
offences  against  ordinary  criminal  law. 

Prior  texts 

None . 

Pgpkground 

Article  A5  deals  with  the  responsibility  for  treatment  in 
accordance  with  the  Convention  of  protected  persons  who  are  transferred 
a  belligerent  power  to  another  country.  For  example,  during  World 
H,  certain  Latin-American  countries  allied  with  the  United  States 
transferred  to  this  countin’-  a  number  of  German  nationals.  Under  Article 
^ *  SUch  a  transfer  of  protected  persons  can  be  made  only  to  a  country 


which  is  a  party  to  the  Civilian  Convention,  and  only  under  the  principles 
of  responsibility  for  their  treatment  prescribed  by  Article  45. 


i 


The  corresponding  provision  (Article  41)  of  the  Stockholm  draft 
provided  that  where  protected  persons  were  transferred  to  another  power, 
the  transferring  and  receiving  powers  were  jointly  responsible  for  their 
treatment  in  accordance  with  the  Convention.  At  the  Geneva  Conference, 
this  principle  of  joint  responsibility  was  challenged,  as  it  also  was 
under  what  is  now  Article  12  of  the  Prisoner  of  War  Convention.  On  the 
one  hand,  it  was  urged  that  a  detaining  power  should  not  be  free  to 
shrug  off  responsibility  for  the  treatment  of  protected  persons  by 
transferring  them  to  another  country.  On  the  other  hand,  it  was 
contended  that  the  principle  of  joint  responsibility  was  impractical  in 
that  the  transferring  power  could  not  fairly  be  held  responsible  for 
actions  of  the  receiving  power  beyond  the  former’s  control.  These  views 
were  compromised  in  the  present  Article  45  by  placing  primary  respon¬ 
sibility  upon  the  receiving  power  and  a  contingent  respor.sibiliey  upon 
the  transferring  power. 

The  Soviet  Union,  Albania,  Bulgaria,  Hungary,  Poland,  Rumania, 
Czechoslavakia,  and  Yugoslavia  have  ratified  or  signed  the  Civilian 
Convention  with  reservations  to  Article  45  in  ;^hich  they  insist  upon 
the  principle  of  joint  responsibility. 

The  term  "transfer11,  as  used  in  Article  45,  can  only  be  defined 
broadly  as  a  movement  of  one  or  more  protected  persons  at  the  direction 
u  under  the  control  of  a  State.  Thus,  it  does  not  include  voluntary 
0  Sonants  of  protected  persons  which  are  merely  permitted  by  the  de¬ 
fining  pcr-rer.  Moreover,  the  second  paragraph  of  Article  45  provides 


that  the  prohibition  against  transfer  of  protected  persons  to  a  power 
which  is  not  a  party  to  the  Convention  shall  not  prevent  the  repatriation 
of  protected  persons  or  their  return  to  their  country  of  residerce  after 
the  cessation  of  hostilities..  The  last  clause  refers  to  the  fact  that 
some  protected  persons  in  the  hands  of  a  detaining  power  may  be  legal 
residents  of  a  country  other  than  that  of  which  they  are  nationals,  so 
that  their  repatriation  or  return  may  be  to  the  country  of  residence 
rather  than  the  country  of  nationality.  The  repatriation  or  return  of 
protected  persons  may  be  made  regardless  of  whether  the  receiving  country 
is  a  part  to  the  Convention  or  whether  hostilities  have  ceased. 

The  last  paragraph  of  Article  45  specifies  that  none  of  the 
other  provisions  of  the  Article  are  to  preclude  the  extradition  of 
protected  persons  accused  of  ordinary  criminal  offenses,  pursuant  to 
extradition  treaties  in  existence  prior  to  the  outbreak  of  hostilities. 
That  is,  under  these  conditions,  a  protected  person  can  be  extradited 
to  a  country  which  is  not  a  party  to  the  Convention.  It  would  appear, 
however,  that  under  Article  45  a  detaining  power  may  not,  during  the 
period  of  hostilities  in  which  the  Convention  applies,  deport  protected 
persons  pursuant  to  its  ordinary  deportation  laws  to  a  country  which  is 
n°t  a  party  to  the  Convention.  A  proposal  by  the  United  States  end 
°ther  delegati  ons  to  except  ordinary  deportation  from  the  scope  of 
Article  45  ’was  rejected  by  the  Drafting  Committee  of  Committee  III 
(Hi  Pinal  Record  129),  presumably  because  of  the  difficulty  of  dis¬ 
tinguishing  deportation  from  other  transfers  in  a  way  which  would  pre- 
clu(ie  evasion  of  Article  45. 

The  fourth  paragraph  of  Article  45  prohibits  the  transfer  of  a 
ected  person  to  any  country  where  he  may  have  reason  to  fear  per- 


secution  for  his  political  opinions  or  religious  beliefs.  This  principle 
is  similar  to  the  provision  of  Section  243  (b)  of  the  Immigration  and 
Nationality  Act  of  1952  (66  Stat.  214)  that  "The  Attorney  General  is 
authorized  to  withhold  deportation  of  any  alien  v/ithin  the  United  S^'tes 
to  any  country  in  which  in  his  opinion  the  alien  would  be  subject  to 
physical  persecution  and  for  such  period  of  time  as  he  deems  to  be 
necessary  for  such  reason." 


ARTICLE  46 


Substance 

Article  46  provides  that  the  wartime  restrictions  and  controls 
placed  upon  protected  persons  shall  be  removed  as  soon  as  possible 
after  the  close  of  hostilities.  It  further  provides  that  restrictive 
measures  regarding  the  property  of  protected  persons  shall  be  cancell¬ 
ed  as  soon  as  possible,  but  subject  to  the  further  limitation  that  the 
cancellation  of  such  property  measures  be  "in  accordance  with  the  law 
of  the  Detaining  Power." 

Present  text 

In  so  far  as  they  have  not  been  previously  withdrawn,  restrictive 
measures  taken  regarding  protected  persons  shall  be  cancelled  as  soon  as 
possible  after  the  close  of  hostilities. 

Restrictive  measures  affecting  their  property  shall  be  cancelled, 
in  accordance  with  the  law  of  the  Detaining  Power,  as  soon  as  possible 
after  the  close  of  hostilities. 

Background 

Article  46  is  consistent  with  the  practice  of  the  United  States 
ln  te rminating  wartime  restrictions  upon  alien  enemies  as  soon  as  possible. 
Thus,  the  powers  granted  by  the  Alien  Enemy  Act  are,  in  effect,  limited 


to  the 


period  of  declared  war.  Jaegeler  v.  Carusi,  342  U.  S.  347*  While 


the  close  of  hostilities  may  precede  by  some  time  the  termination  of  a 
eclared  state  of  war  (as  by  a  treaty  or  statute),  Ludecke  v.  Watkins. 

^  160,  the  United  States  has  kept  in  internment  substantially 

r  +-1-  «. 

ne  close  of  hostilities  only  those  enemy  aliens  whom  it  desired 
to  deno>.+ 

H  as  soon  as  conditions  would  permit.  Such  continued  internment 


would  be  permitted  under  Article  4-6,  and,  generally,  wartime  restrictions 
jjjay  be  maintained  after  the  close  of  hostilities  while  necessary  to  the 
security  of  the  detaining  power.  It  should  be  noted  that  while,  under 
Article  6,  the  Civilian  Convention  generally  ceases  to  apply  in  the 
territory  of  a  belligerent  on  the  general  close  of  military  operations, 
protected  persons  who  remain  in  detention  after  that  date  continue, 
under  that  Article,  to  enjoy  the  protection  of  the  Convention. 

The  second  paragraph  of  Article  46,  dealing  with  the  cancellation 
of  restrictive  measures  affecting  the  property  of  protected  persons, 
originated  in  a  proposal  offered  by  the  Italian  Delegation  at  the  Geneva 
Conference  as  an  amendment  to  Article  42  of  the  Stockholm  draft.  The 
purpose  of  the  amendment  x^as  to  require  the  restoration  at  the  close  of 
hostilities  of  the  property  of  alien  enemies  which  had  been  seized  by 
the  detaining  power.  This  amendment  was  rejected  by  Committee  III  after 
it  had  been  opposed  by  the  United  States  on  the  ground  that  it  might  cut 
across  the  alien  enemy  property  laws  of  various  countries.  IIA  Final 
Record  740.  In  Plenary  Conference,  the  Italian  amendment  was  revived 
and  adopted  in  its  present  form  of  a  general  principle  subject  to  the 
^egislation  of  the  detaining  State.  IIB  Final  Record  414-415*  In  other 
w°rds,  Article  46  would  not  affect  the  Trading  With  the  Enemy  Act  (50 

S.  C.  1)  or  preclude  Congress  from  enacting  similar  legislation  deal— 
’in  • 

8  with  enemy-ovmed  property. 


SECTION  III 


OCCUPIED  TE.iRITQ.iIES 


Section  III,  consisting  of  Articles  hi  to  78  inclusive,  con¬ 
sists  of  rules  governing  the  treatment  of  protected  persons  in  occupied 
territory.  The  Nazi  atrocities  in  occupied  territory  during  World  War 
II  emphasized  the  inadequacy  of  the  limited  and  general  rules  governing 
military  occupations  contained  in  Articles  U2  to  56  of  the  Hague 
Regulations  of  1907.  Articles  hi  to  U8  of  the  Civilian  Convention, 
together  with  the  provisions  of  Part  II  and  Section  I  of  Part  III  which 
also  apply  to  occupied  territory,  prescribe  additional  principles  of 
protection  and  seek  to  prevent  evasion  by  spelling  out  in  greater  detail 
than  the  Hague  Regulations  the  obligations  of  the  occupying  power.  It 
should  be  noted  that  the  Civilian  Convention  supplements  rather  than 
replaces  the  Hague  Regulations,  the  pertinent  portions  of  which  are 
set  forth  in  the  appendix.  Thus,  those  articles  of  the  Hague  Regula¬ 
tions  (such  as  Articles  lt5  and  55)  which  have  no  counterpart  in  the 
Civilian  Convention  continue  to  bind  states  which  are  parties  to  both 
the  Hague  and  Geneva  Civilian  Conventions.  And  states  which  are  bound 
by  the  Hague  Conventions,  but  not  by  the  Civilian  Convention,-  will 
lynain  subject  to  the  Hague  Regulations  relating  to  occupied  territory. 
"Occupation"  or  "occupied  territory"  have  not  been  defined 
^eaty  beyond  the  factual  test  of  Article  h2  of  the  Hague  Regulations 
Hpch  Provide  as  follows: 

Territory  is  considered  occupied  when  it  is  actually 
Placed  under  the  authority  of  the  hostile  army. 

The  occupation  extends  only  to  the  territory  where 
such  authority  has  been  established  and  can  be  exercised. 


Article  2  of  the  present  Convention  provides  that  it  "shall  also  apply 

to  all  cases  of  partial  or  total  occupation  of  the  territory  of  a  High 

Contracting  Party,  even  if  the  said  occupation  meets  with  no  armed 

resistance."  It  is  clear  that  the  Convention  applies  only  in  cases 

of  hostile  occupation,  and  does  not  apply  in  liberated  territory  of 

an  allied  country  such  as  France  in  191*1*  in  relation  to  the  United 

States.  Pursuant  to  Article  6,  the  Convention  shall  cease  to  apply 

in  occupied  territory  one  year-  after  the  general  close  of  military 

operations;  "however,  the  Occupying  Power  shall  be  bound,  for  the  -j 

duration  of  the  occupation,  to  the  extent  that  such  Power  exercises 

the  functions  of  government  in  such  territory"  by  the  provisions  of 

Articles  1  to  12,  27,  29-31*,  1*7,  1*9,  5l,  52,  53,  59,  61-77,  and  11*3. 

As  pointed  out  under  Article  6,  supra,  its  general  effect  is  to  relieve 

an  occupying  power  of  its  affirmative  obligations  after  one  year  of 

ccupatxon,  while  keeping  in  effect  for  the  duration  of  the  occupation 

; Provisions  designed  to  protect  the  local  population  from  mis¬ 
treatment. 


Under  Article  1*,  "protected  persons"  in  occupied  territory 

e  nationals  of  the  occupied  country,  national  of  neutral 

j  *  311  nationals  of  a  state  which,  although  co- belligerent  with 

“/ing  Power,  lacks  normal  diplomatic  representation  with  the 

P0-'ei  .  Although  not  specifically  mentioned  in  Article  1*, 

■  .  l0nals  of 

is  a  s^aPe  co-belligerent  with  a  state  the  territory  of  which 


■°nals  0£ 


l 

s  °uld  be  treated  as  protected 


persons  under  Section  III. 


'• 
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ARTICLE.  U7 

Substance. 

Protected  persons  in  occupied  territory  shall  not  be  deprived 
of  the  benefits  of  the  Convention  by  any  change  in  the  government  re¬ 
sulting  from  occupation,  by  any  agreement  with  a  puppet  government,  or 
by  a  premature  annexation  of  occupied  territory  by  the  occupying  power. 

Present  text. 

Protected  persons  who  are  in  occupied  territory  shall  not  be 
deprived,  in  any  case  or  in  any  manner  whatsoever ,  of  the  benefits  of  the 
present  Convention  by  any  change  introduced,  as  the  result  of  the  occupa¬ 
tion  of  a  territory,  into  the  institutions  or  government  of  the  said 
territory,  nor  by  any  agreement  concluded  between  the  authorities  of 
the  occupied  territories  and  the  Occupying  Power,  nor  by  any  annexation 
by  the  latter  of  the  whole  or  part  of  the  occupied  territory. 

Prior  texts. 

None. 


Under  Article  6,  the  inhabitants  of  occupied  territory  retain  the 
protection  of  the  Civilian  Convention  for  a  year  after  the  general 
e  °f  military  operations,  by  which  is  meant  the  end  of  military 


jions  not  only  against  the  occupied  country  but  also  its  allies. 
|  °nvention  specifically  precludes 


evasion  of  Article  6  by  such 
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devices  as  agreements  with  a  puppet  government  established  by  the 
occupying  power  or  by  annexation  of  the  occupied  territory  by  the  occupy¬ 
ing  power  before  the  "general  close  of  military  operations."  Thus, 
Article  11  provies  that  its  Protecting  Power  provisions  cannot  be  waived 
by  a  government  "which  is  restricted,  even  temporarily,  in  its  freedom 
to  negotiate  with  the  other  Power  or  its  allies  by  reason  of  military 
events,  more  particularly  where  the  whole,  or  even  a  substantial  part, 
of  the  territory  of  the  said  Power  is  occupied." 


Similarly,  under  Article  U7j  protected  persons  in  occupied  ter¬ 
ritory  may  not  be  deprived  of  the  benefits  of  the  Convention  by  an 
agreement  between  the  occupying  poxrer  and  any  Quisling  or  puppet  govern¬ 
ment  which  it  has  installed.  Also,  Article  1j7  specifically  states  that 
such  protected  persons  shall  not  be  deprived  of  the  benefits  of  the 
Convention  by  any  annexation  by  the  occupying  power  of  all  or  part  of 


■the  occupied  territory.  This  provision  does  not  purport  to  forbid  all 

future  annexations  of  territory.  Rather,  it  is  intended  to  preclude 

evasion  of  the  Convention  by  premature  annexation,  i.e.,  annexation  befcr  i 

f  general  close  of  military  operations" ,  such  as  Germany' s  purported 

jL.  exations  of  occupied  territory  during  World  War  II.  It  should  be 
hoted  t.hp+ 

u  tne  argument  that  annexation  during  a  war  made  the  Hague 
ons  inapplicable  was  rejected  by  the  International  Military 

filial  /  vr 

VJazi  Conspiracy  and  Aggression:  Opinion  and  Judgment 
as  follows : 


pQn  ^Urther  submission  was  made  that  Germany  was  no 
terr-^t  ^?un<^  ^y  the  rules  of  land  warfare  in  many  of  the 
comp]  ?r:us  0ccuPied  during  the  war,  because  Germany  had 
e  ely  subjugated  those  countries  and  incorporated 


-  3  - 


them  into  the  German  Reich,  a  fact  which  gave  Germany 
authority  to  deal  with  the  occupied  countries  as  though 
they  were  part  of  Germany  ...  The  doctrine  [of 
subjugation]  was  never  considered  to  be  applicable  so 
long  as  there  was  an  army  in  the  field  attempting  to 
restore  the  occupied  countries  to  their  true  owners,  and 
in  this  case,  therefore,  the  doctrine  could  not  apply  to  any 
territories  occupied  after  the  1st  September  1939. 


-  1  - 


ARTICLE-  U8 

Substance. 

Protected  persons  who  are  not  nationals  of  the  occupied 
territory  may  leave  the  territory  in  accordance  -with  the  principles 
and  procedures  prescribed  by  Article  35  for  departures  of  protected 
persons  from  the  home  territory  of  a  belligerent. 

Present  text. 

Protected  persons  who  are  not  nationals  of  the  Power  whose  ter¬ 
ritory  is  occupied,  may  avail  themselves  of  the  right  to  leave  the 
territory  subject  to  the  provisions  of  Article  35,  and  decisions 
thereon  shall  be  taken  according  to  the  procedure  which  the  Occupying 
Power  shall  establish  in  accordance  with  the  said  Article. 


Prior  texts. 
None. 


Background. 


The  practical  effect  of  Article  U8  is  that  neutral  aliens  must 
Permitted  to  leave  the  occupied  territory  unless  their  departure 
ls  contrary  to  the  national  interests  of  the  occupying  power.  They  are 
s°  entitled  to  have  denials  of  their  requests  for  permission  to 
dePart  reconsidered  by  an  appropriate  board  designated  by  the 
ng  power . 


°ccUpyi 


ARTICLE  k9 


Substance, 

The  deportation  or  transfer  of  protected  persons,  individually 
or  en  masse,  from  occupied  territory  is  prohibited,  except  that  an  occupy¬ 
ing  power  may  undertake  temporary  and  humane  evacuation  of  a  given  area 
for  military  reasons  or  the  protection  of  the  local  population.  Protected 
persons  shall  not  be  detained  in  dangerous  areas  unless  the  security  of 
the  population  or  imperative  military  reasons  so  demand.  An  occupying 
power  "shall  not  deport  or  transfer  parts  of  its  own  civilian  popula¬ 
tion  into  the  territory  it  occupies," 


Present  text. 

Individual  or  mass  forcible  transfers,  as  well  as  deportations  of 
Protected  persons  from  occupied  territory  to  the  territory  of  the  Occupy¬ 
ing  Power  or  to  that  of  any  other  country,  occupied  or  not,  are  pro¬ 
hibited,  regardless  of  their  motive. 

Nevertheless,  the  Occupying  Power  may  undertake  total  or  partial 
'acuation  of  a  given  area  if  the  security  of  the  population  or  imperative 

nddit- 

T  reasons  so  demand.  Such  evacuations  may  not  involve  the  dis- 

|  dement  of  protected  persons  outside  the  bounds  of  the  occupied  territory 

when  for  material  reasons  it  is  impossible  to  avoid  such  displace¬ 
ment,  p 

ersons  thus  evacuated  shall  be  transferred  back  to  their  homes 
soon  as  u  ,  . 

Hostilities  in  the  area  in  question  have  ceased. 


XI10  r\ 

ccupying  Power  undertaking  such  transfers  or  evacuations 
urej  to  the  greatest  practicable  extent,  that  proper  accommodation 


& 
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is  provided  to  receive  the  protected  persons,  that  the  removals 
are  effected  in  satisfactory  conditions  of  hygiene,  health,  safety 
and  nutrition,  and  that  members  of  the  same  family  are  not  separated. 

The  Protecting  Power  shall  be  informed  of  any  transfers 
and  evacuations .as  soon  as  they  have  taken  place. 

Ihe  Occupying  Power  shall  not  detain  protected  persons  in 
an  area  particularly  exposed  to  the  dangers  of  war  unless  the  security 
of  the  population  or  imperative  military  reasons  so  demand. 

The  Occupying  Power  shall  not  deport  or  transfer  parts  of 
its  own  civilian  population  into  the  territory  it  occupies. 

Prior  texts. 

None. 


Background. 

In  World  War  II,  at  least  5>000,000  persons  in  occupied 

\  ^^itory  were  taken  by  force  to  slavery  or  death  in  Nazi  Germany, 

Plgt^J^nspiracy  and  Aggression:  Opinion  and  Judgment,  pp.  72-77. 

a,  6  ^arter-'ofofhe.. International  Military  Tribunal  (Nuremberg)  defined 
as  a  war 

crime  "deportation  to  slave  labor  or  for  any  other  purpose 
311  population  of  or  in  occupied  territory." 


i^ito 


The  first  paragraph  of  Article  k9  prohibits  individual  or 
ePortations  of  protected  persons  from  occupied  territory  to  the 
ry  of  the  occupying  power  or  elsewhere  for  any  purpose. 


It  does  not  prohibit  protected  persons  from  voluntarily  leaving  occupied 
territory  when  so  authorized  by  the  occupying  power.  See  Article  U8. 

The  second,  third  and  fourth  paragraphs  of  Article  k9  carve  out  a  single 
exception  to  the  general  prohibition  against  such  compulsory  transfers  or 
deportations.  This  exception  is  that  the  occupying  power  my  temporarily 
and  where  unavoidable  for  aterial  reasons  evacuate  the  population  of 
a  given  area  to  a  point  outside  the  occupied  territory  "if  the  security 
of  the  population  or  imperative  military  reasons  so  demand."  "Imperative 
military  reasons"  would  include,  for  example,  the  preventive  measure  of 
evacuating  the  inhabitants  of  a  particular  area  who  were  suspected 
by  the  occupying  power  of  supporting  a  band  of  guerrillas.  Where  the 
occupied  area  involved  is  an  island  or  a  narrow  strip  of  land,  it  is 
obvious  that  either  the  welfare  of  the  inhabitants  or  the  legitimate 
military  necessities  of  the  occupying  power,  coupled  with  the 


geographical  situation,  may  require  the  temporary  removal  of  such 
Persons  from  the  occupied  territory.  The  protected  persons  thus 
evacuated,  whether  to  points  within  or  without  the  occupied  territory, 
&hali  be  transferred  back  to  their  homes  "as  soon  as  hostilities  in  the 
area  in  question  have  ceased,"  and  the  occupying  power  shall  insure, 
the  greatest  practicable  extent,  that  such  movements  of  protected 
y  rs°ns  are  carried  out  under  satisfactory  conditions  of  housing,  health, 
a^ety,  nutrition  and  family  unity. n 

It  was  realized  that  military  considerations  would  seometines 
e°lude  advance  notice  to  the  Protecting  Power  of  such  evacuations  or 


transfers i  Accordingly,  paragraph  four  of  Article  U9  only  requires  that 
the  Protecting  Power  be  informed  of  such  evacuations  and  transfers  as 
soon  as  they  have  taken  place. 

The  fifth  paragraph  of  Article  h9  provides  that  "The  Occupying 


power  shall  not  detain  protected  persons  in  an  area  particularly  exposed 

. 

to  the  dangers  of  war  unless  the  security  of  the  population  or  imperative 
military  reasons  so  demand."  The  exception  in  terms  of  the  "security 
of  the  population"  reflects  the  fact  that  a  military  commander  of  the 
occupation  forces  usually  is  better  informed  than  the  local  civilian 


inhabitants  as  to  whether  their  safety  will  te  furthered  by  moving  or 
staying  where  they  are.  The  exception  for  "imperative  military  reasons" 


of  the  occupying  power  recognizes  that  the  latter  simply  vn.ll  not  permit 
the  local  eivilians  to  leave  a  dangerous  area  if  in  doing  so  they  would 
clog  transportation  routes  needed  by  the  occupying  forces. 

The  sixth  paragraph  of  Article  h9  provides  that  "The  Occupying 
Power  shall  not  deport  or  transfer  parts  of  its  own  civilian  population 
into  the  territory  it  occupies".  This  prohibits  an  occupying  power  from 
colonizing  occupied  territory  with  its  own  nationals.  Nazi  Conspiracy 
^Lftggression:  Opinion  and  Judgment,  p.  66.  It  was  not  intended 
\  Preclude  an  occupying  power  from  utilizing  its  civilian  officials  in 

ft  government  of  occupied  territory.  Similarly,  it  would  not  preclude 

!  °CcuPying  power  from  deporting  from  its  home  territorjr  to  the 
CuPied  territory  nationals  of  the  occupied  territory. 


t  1  u 


ARTICLE  50 


Substance. 

The  occupying  power  shall  facilitate  the  operation  of  institu¬ 
tions  in  occupied  territory  devoted  to  the  care  and  education  of  children, 
and  shall  facilitate  the  identification  of  children  and  the  registration 
of  their  parentage.  IJhere  the  local  institutions  are  inadequate,,  the 
occupying  power  must  arrange  for  the  support  and  education  of  children 
who  are  orphaned  or  separated  from  their  families.  The  occupying  power 
must  not  interfere  with  pre-existing  arrangements  in  the  occupied  territory 
for  special  treatment  of  children  under  15*  expectant  mothers,  and  the 
mothers  of  children  under  ?. 


Present  text. 


The  Occupying  Power  shall,  with  the  cooperation  of  the  national 
and  local  authorities,  facilitate  the  proper  working  of  all  institutions 
devoted  to  the  care  and  education  of  children. 

The  Occupying  Power  shall  take  all  necessary  steps  to  facilitate 
the  identification  of  children  and  the  registration  of  their  parentage. 

It  may  not,  in  any  case,  change  their  personal  status,  nor  enlist  them  in 
I°rtnations  or  organizations  subordinate  to  it. 

Should  the  local  institutions  be  inadequate  for  the  purpose, 

f  '"le  ^CcuPying  Power  shall  make  arrangements  for  the  maintenance  and  educa- 
tio«,  if 


*eli 


as 


Possible  by  persons  of  their  own  nationality,  language  and 
Sion,  of  children  who  are  orphaned  or  separated  from  their  parents 
Jesuit,  of  the  war  and  who  cannot  be  adequately  cared  for  by  a  near 


relative  or  friend 


A  special  section  of  the  Bureau  set  up  in  accordance  with  Article 
136  shall  be  responsible  for  taking  all  necessary  steps  to  identify 
children  whose  identity  is  in  doutt.  Particulars  of  their  parents  or 
other  near  relatives  should  always  be  recorded  if  available. 


The  Occupying  Power  shall  not  hinder  the  application  of  any 
preferential  measures  in  regard  to  food,  medical  care  and  protection 
against  the  effects  of  war,  which  may  have  been  adopted  prior  to  the 
occupation  in  favour  of  children  under  fifteen  years,  expectant  mothers, 
and  mothers  of  children  under  seven  years. 


Prior  texts. 


None. 


Background. 


The  language  and  history  of  Article  50  make  it  clear  that  the 
responsibility  of  an  occupying  power  for  the  welfare  of  the  children  in 
occupied  territory  is  limited  primarily  to  facilitating  the  l^ork  of  local 
institutions  devoted  to  this  task;  it  is  only  if  such  institutions  are 
inadequate  that  the  occupying  power  become  s  responsible  for  the  care  of 
5uch  children.  See  report  of  Committee  III  of  the  Geneva  Conference, 
i>inal  Record  828*  Under  Article  6,  an  occupying  power  is  bound 
^  Article  5o  for  only  the  first  year  of  a  military  occupation. 


f 
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ARTICLE  51 

Substance. 

The  occupying  power  may  not  compel  protected  persons  to  serve 
in  its  armed  or  auxiliary  forces.  The  types  of  work  which  the  occupying 
power  may  compel  protected  persons  to  perform,  and  the  conditions  under 
which  such  compulsory  labor  is  performed,  are  defined. 


Present  text. 

The  Occupying  Power  may  not  compel  protected  persons  to  serve  in 
its  armed  or  auxiliary  forces.  No  presure  or  propaganda  which  aims  at 
securing  voluntary  enlistment  is  permitted. 

The  Occupying  Power  may  not  compel  protected  persons  to  work 
unless  they  are  over  eighteen  years  of  age,  and  then  only  on  work  which  is 
necessary  either  for  the  needs  of  the  army  of  occupation,  or  for  the 
public  utility  services,  or  for  the  feeding,  sheltering,  clothing, 
transportation  or  health  of  the  population  of  the  occupied  country. 
Protected  persons  may  not  be  compelled  to  undertake  any  work  which  would 
involve  them  in  the  obligation  of  taking  part  in  military  operations. 

The  Occupying  Power  may  not  compel  protected  persons  to  employ  forcible 
means  to  ensure  the  security  of  the  installations  where  they  are  per¬ 
forming  compulsory  labour. 


The  work  shall  be  carried  out  only  in  the  occupied  territory  where 

Persons  whose  services  have  been  requisitioned  are.  Every  such 

s°n  shall,  so  far  as  possible,  be  kept  in  his  usual  place  of  employment 
h'orkpv, , 

s  shall  be  paid  a  fair  wa-  e  and  the  work  shall  be  proportionate  to 


*  2  - 


!  1 


their  physical  and  intbli&dtpal  capacities.  The  legislation  in  force  in 

J  the  occupied  country  concerning  working  conditions,  and  safeguards  as 

; 

regards>  in  particular,  such- matters  as  wages,  hours  of  work,  equipment, 

’ 

preliminary  training  and  compensation  for  occupational  accidents  and 
diseases,  shall  be  applicable  to  the  protected  persons  assigned  to  the 

I  work  referred  to  in  this  Article. 

In  no  case  shall  requisition  of  labour  lead  to  a  mobilization 
of  workers  in  an  organization  of  a  military  or  semi-military  character. 


Prior  texts. 


Article  23,  last  paragraph  of  the  Hague  Regulations  provides  that 

A  belligerent  is  likewise  forbidden  to  compel 
the -nationals  of  the  hostile  party  to  take  part 
in  the  operations  of  war  directed  against  their 
own  country,  even  if  they  were  in  the  belligerent* s 
service  before  the  commencement  of  the  war. 

Article  52,  paragraph  one,  of  the  Hague  Regulations  provides  that 

Requisitions  in  kind  and  services  shall  not  be 
demanded  from  municipalities  or  inhabitants  except 
for  the  needs  of  the  army  of  occupation.  They  shall 
be  in  proportion  to  the  resources  of  the  country,  and 
of  such  a  nature  as  not  to  involve  the  inhabitants 
in  the  obligation  of  taking  part  in  military  oper¬ 
ations  against  their  own  country. 


2®S£ground. 


War 


vide 


The  abuses  of  forced  labor  in  occupied  territory  during  World 
II  are  the  genesis  of  Article  5l« 

a»  Military  service.  .The  first  paragraph  of  Article  51  pro- 
s  that  "ihe  Occupying  Power  may  not  compel  protected  persons  to  serve 
armed  or  auxiliary  forces."  This  added  little  if  anything 
e  ProviSion  of  Article  23  of  the  Hague  Regulations.  However, 

f°llowi  rr  ~  -L.  rt  i  •  -x  r'-y  i  i i it.t  _ _ _ 


0t  Pro 


°wing  sentence  of  article  51  adds  that  "Mo  pressure 


paganda 


which  aims  at  securing  voluntary  enlistment  is  permitted." 


-  3  - 

^jje  th£  precise  meaning  of  this  prohibition  of  "propaganda"  is 
„nt  clear,  it  would  clearly  outlaw  as  compulsion  and  propaganda 

■ft  .  . 

greeting  a  protected  person  to  brain-washing,  but  would  not  pro¬ 
hibit  truly  voluntary  enlistments  or  infringe  the  principle  of  free- 

' 

dom  of  information. 

b.  Compulsory  labor.  Protected  persons  in  occupied  territory 
(and  who  are  not  interned,  see  Article  95)  may  voluntarily  perform  any 
kind  of  work  for  the  occupying  power.  Under  paragraph  two,  an  occupying 
power  may  not  compel  protected  persons  who  are  not  over  18  years  of 
age  to  perform  any  kind  of  work.  Other  protected  persons  may  be  com¬ 
pelled  by  the  occupying  power  to  do  "work  which  is  necessary  either 
for  the  needs  of  the  army  of  occupation,  or  for  the  public  utility 
^  services,  or  for  the  feeding,  sheltering,  clothing,  transportation 
or  health  of  the  population  of  the  occupied  territory. "  It  will  be 
noted  that  while  Article  52  of  the  Hague  Regulations  authorized 
.compulsory  labor  from  the  inhabitants  of  occupied  territory  only  "for 
the  needs  of  the  army  of  occupation,"  Article  51  of  the  present 

a  Convention  greatly  broadens  the  categories  of  authorized  compulsory 
labor  tv.  • 

•  ■‘■nis  was  done  in  part  on  the  insistence  of  the  United  States 

;•  that 

311  occupying  power  on  which  the  present  Convention  places  such 

Id  mative  obligations  for  the  welfare  of  the  occupied  territory, 

^st  be 

empowered  to  compel  the  inhabitants  of  such  territory  to 


for  their 


I 


I 


own  benefit.  IIA  final  Record  776 


-  h  - 


((  Article  5l  further  provides  that 

Protected  persons  may  not  be  compelled  to 
undertake  any  work  which  would  involve  them  in  the  obli- 
gation  of  taking  part  in  military  operations.  The 
Occupying  Power  may  not  compel  protected  persons  to  employ 
forcible  means  to  ensure  the  security  of  the  installations 
where  they  are  performing  compulsory  labour. 

These  provisions  are  a  reiteration  or  refinement  of  the  portions  of 
Articles  23  and  52  of  the  Hague  Regulations  quoted  above. 

The  last  paragraph  of  Article  5l  provides  that  I:ln  no  case  shall 
requisition  of  labour  lead  to  a  mobilization  of  workers  in  an  organiza¬ 
tion  of  a  military  or  semi -military  character." 

c#  Conditions  of  labor.  The  third  paragraph  prescribes  the 
working  conditions  under  which  work  reouired  from  protected  persons 
must  be  performed.  Such  work  must  be  carried  on  only  in  the  occupied 
territory  in  i/hich  such  workers  are;  that  is,  they  may  not  be  compelled 
to  work  in  another  country  occupied  by  the  occupying  power.  So  far  as 
Possible,  protected  persons  compelled  to  work  shall  be  kept  in  their 
sual  places  of  employment.  They  shall  be  paid  a  fair  wage  and  employed 
R  work  which  is  not  beyond  their  abilities.  Article  51  further  pro- 

*  es  as  to  such  compulsory  labor  that 

■i-  #  The  legislation  in  force  in  the  occupied  territory 
concerning  working  conditions,  and  safeguards  as  regards,  in 
Particular,  such  matters  as  wages,  hours  of  work,  equipment. 
Preliminary  training  and  compensation  for  occupational  accidents 
and  diseases,  shall  be  applicable  to  the  protected  persons 
as£igned  to  the  work  referred  to  in  this  Article, 
g  The  USe  _  .  , 

une  phrase  "legislation  in  force"  recognizes  that  such 

Protect^ 

■EL.  Ve  labor  legislation  may  be  modified  under  certain  circumstances 
V  the  0ceiWY  • 

upymg  power.  Thus,  the  quoted  provisions  do  not  bind  an 


occupying  power  to  maintain  the  peacetime  labor  standards  of  the  occupied 
country,  but  rather  to  provide  to  protected  persons  compelled  to  work 
the  same  working  conditions  as  are  enjoyed  by  voluntary  workers.  Thus, 
the  report  of  Committee  III  of  the  Geneva  Conference  states  that  (IIA 
Final  Record  828-829) 

*  the  Committee  have  included  a  provision  that  the 
legislation  in  force  in  the  occupied  country  concerning  working 
conditions,  such  as  wages,  hours  of  work,  ec uipment,  preliminary 
training  and  protection  againist  occupational  accidents,  shall 
continue  to  be  applicable  to  the  protected  persons  undertaking 
compulsory  labour.  The  Committee  recognizes  that  this  legis¬ 
lation  is  likely  to  change  from  time  to  time  during  the  occupation, 
and  in  particular  that  the  appropriate  wages  may  well  be  varied 
if  prices  rise  to  an  appreciable  extent,  but  considers  that 
sufficient  provision  has  been  made  for  such  variations  by  the 
reference  to  the  legislation  "in  force." 


ARTICLE  52 


Substance  and  present  text. 

No  contract,  agreement  or  regulation  shall  impair  the  right 
of  any  worker,  whether  voluntary  or  not  and  wherever  he  may  be,  to 
apply  to  'the  representatives  of  the  Protecting  Power  in  order  to 
request  the  said  Power’s  intervention. 

All  measures  aiming  at  creating  unemployment  or  at  restricting 
the  opportunities  offered  to  workers  in  an  occupied  territory,  in 
order  to  induce  them  to  work  for  the  Occupying  Power,  are  prohibited. 

Prior  texts. 

None. 

Background. 

It  should  be  emphasized  that  the  last  paragraph  prohibits  only- 
measures  of  the  occupying  power  intended  by  it  to  create  unemployment 
so  as  to  induce  workers  in  occupied  territory  to  work  for  the  occupying 
Power.  The  report  of  Committee  III  of  the  Geneva  Conference  specifically 
tocognizes  that  "during  an  occupation  a  great  number  of  new  factors 
^°uld  be  certain  to  arise  which  woulc.  affect  the  employment  of  certain 
ections  of  the  population."  IIA  Final  Record  829.  Thus,  an  occupying 
Wex  no^  required  to  divert  scarce  supplies  to  preserve  employment 
I  ‘°r  Cities  in  non-essential  industries. 


ARTICLE  53 


Substance. 

The  occupying  power  is  prohibited  from  destroying  property 
owned  by  the  State,  private  persons,  or  organizations  "except  where 
such  destruction  is  rendered  absolutely  necessary  by  military  operations." 

Present  text. 

/my  destruction  by  the  Occupying  Power  of  real  or  personal  property 
belonging  individually  or  collectively  to  private  persons,  or  to  the 
State,  or  to  other  public  authorities,  or  to  social  or  cooperative 
organizations,  is  prohibited,  except  where  such  destruction  is  rendered 
absolutely  necessary  by  military  operations. 


Prior  texts. 

Article  23  of  the  Hague  Regulations  of  1?07  provides  that 

it  is  especially  forbidden  ■>>*•  to  destroy  or  seize 
the  enemy1  s .proper ty,  unless  such  destruction  or  seizure'- 
b<*  imperatively  demanded  by  the  necessities  of  war." 


Article  56  of  the  Hague  Regulations  of  1907  provides  that 

'private  property  *  must  be  respected" 

Article  56  of  the  Hague  Regulations  of  1907  provides  that 

"The  property  of  municipalities,  that  of  institutions 
dedicated  to  religion,  charity  and  education,  the  arts 
and  sciences,  even  when  State  property,  shall  be  treated 
as  private  property. 

''All  seizure  of,  destruction  or  wilful  dm.iage  done 
wo  ?;nst:itu‘tior's  °?  ibis  character,  historic  monuments, 
rks  of  art  and  science,  is  forbidden,  and  should  be 
e  subject  of  legal  proceedings." 


Background. 


In  prohibiting  the  wanton  destruction  (i.e.,  not  justified  by- 
military  necessity)  by  the  occupying  power  of  property  located  in 
occupied  territory.  Article  53  differs  from  the  prior  Hague  Regulations 
only  in  the  express  protection  which  it  provides  for  all  property 
owned  by  governmental  bodies  and  cooperative  organizations.  This  added 
emphasis  reflects  the  fact  that  in  Communist  states  much  property  of 
all  kinds  is  owned  by  the  government,  and  in  those  and  other  countries 
cooperative  groups  own  large  amounts  of  property. 

•,The  excepting  clause,  "where  such  destruction  is  rendered 
absolutely  necessary  by  military  operations,"  must  be  read  in  the  light 
of  the  realities  and  objectives  of  war  as  permitting  an  occupying  power 
to  dismantle  fortifications  and  to  render  useless  arms  and  armament 
industries.  Similarly,  if  an  occupying  power  is  forced  to  withdraw 
from  occupied  territory,  it  is  free  to  protect  its  retreat  bj'-  destroying 
bridges,  highways  and  other  property  xirhich  would  aid  its  pursuing  the 
enemy.  IIA  Final  Record  6U9,  65l. 


ARTICLI  5b 


Substance . 

An  occupying  power  may  not  punish  public  officials  of  the 
occupied  territory  for  failure  to  carry  on  their  functions  "for 
reasons  of  conscience,"  except  that  such  officers  may  be  compelled  to 
continue  to  perform  official  functions  which  are  included  in  the  categories 
of  compulsory  labor  permitted  under  Article  5>1.  The  occupying  power  may 
remove  public  officials  of  the  occupied  territory  from  their  posts. 


Present  text. 

The  Occupying  Power  may  not  alter  the  status  of  public  officials 
or  judges  in  the  occupied  territories,  or  in  any  way  apply  sanctions 
to  or  take  any  measures  of  coercion  or  discrimination  against  them, 
should  they  abstain  from  fulfilling  their  functions  for  reasons  of 
conscience. 

This  prohibition  does  not  prejudice  the  application  of  the 
second  paragraph  of  Article  $1,  It  does  not  affect  the  right  of  the 
Occupying  Power  to  remove  public  officials  from  their  posts. 

Prior  texts. 

None. 


^SSkground. 

Article  k5  of  the  Hague  Regulations  provides  that  "It  is 
^Hdden  to  compel  the  inhabitants  of  occupied  territory  to  swear 
egiance  to  the  hostile  power,"  and  Article  52  of  the  Hague 

kepii  ,  . 

lH  ~ations  prohibits  compelling  such  inhabitants  to  perform  work  which 


will  'involve  the  inhabitants  in  the  obligation  of  talcing  part  in  military 
operations  against  their  own  country."  The  first  paragraph  of  Article  Sh 
of  the  Civilian  Convention  f ces  further  by  providing  that  public  officials 
of  the  occupied  territory,  such  as  judges,  who  are  unwilling  for  reasons 
of  conscience  to  cooperate  in  any  way  with  the  occupying  power,  shall  not 
be  coerced  or  discriminated  against  if  they  refuse  to  perform  their 
official  duties.  However,  in  such  event,  the  occupying  power  may  remove 

l|?bem  fr°m  th6ir  P°sts  and  designate  other  persons  to  perform  the  functions 
involved. 

The  first  sentence  of  the  second  paragraph  of  Article  Sh  contains 

an  important  exception  to  the  rule  of  the  first  paragraph;  this  is  that 

public  officials  of  the  occupied  territory  whose  official  functions  fall 

within  one  of  the  categories  of  compulsory  labor  authorized  by  Article  5l 

nay  be  required  to  continue  to  perform  such  functions.  For  example. 

Public  officials  engaged  in  the  operation  of  publicly  owned  utility  and 

transportation  services  and  public  health  officials  may  be  required  to 

continue  to  carry  on  their  official  duties.  IIA  Final  Record  652,  665, 

■  829. 

The  second  paragraph  of  Article  5*4  also  recognizes  the  right  of 

ccupying  power  to  remove  public  officials  of  the  occupied  territory. 

See  {Jnj  + 

e  States  Rules  of  Land  Warfare,  paragraph  311, 


GC-Art.  55-3/15/55 


*  1  ■* 


ARTICLE  55 


Substance  and  present  text 

To  the  fullest  extent  of  the  means  available  to  it,  the  Occupying 
Power  has  the  duty  of  ensuring  the  food  and  medical  supplies  of  the 
population;  it  should,  in  particular,  bring  in  the  necessary  foodstuffs, 
medical  stores  and  other  articles  if  the  resources  of  the  occupied 
territory  are  inadequate. 

The  Occupying  Power  may  not  requisition  foodstuffs,  articles 
or  medical  supplies  available  in  the  occupied  territory,  except  for  use 
by  the  occupation  forces  and  administration  personnel,  and  then  only  if 
the  requirements  of  the  civilian  population  have  been  taken  into  account. 
Subject  to  the  provisions  of  other  international  Conventions,  the  Occupying 
Power  shall  make  arrangements  to  ensure  that  fair  value  is  paid  for  any 
requisitioned  goods. 

The  Protecting  Power  shall,  at  any  time,  be  at  liberty  to  verify 
the  state  of  the  food  and  medical  supplies  in  occupied  territories, 
except  where  temporary  restrictions  are  made  necessary  by  imperative 
military  requirements. 

^iSILtexts 

Article  52  of  the  Hague  Regulations  of  1907  provides  that 

"Requisitions  in  kind  and  services  shall  not  be 
demanded  from  municipalities  or  inhabitants  except  for  the 
needs  of  the  army  of  occupation.  They  shall  be  in  pro¬ 
portion  to  the  resources  of  the  country,  *  -”<•  •» 

-* 

"Contributions  in  kind  shall  as  far  as  possible  be  paid 
0^r  ln  cash;  if  not,  a  receipt  shall  be  given  and  the  payment 
^he  amount  due  shall  be  made  as  soon  as  possible." 


GC-Art.  55-3A5/55 


*.  3  * 


0f  food  and  medical  supplies  for  the  benefit  of  its  recent  foesi  As 
used  in  paragraph  one,  "other  articles"  is  intended  to  cover  "other 
urgently  required  goods  which  may  be  essential  to  the  life  of  the 
territory."  IIA  Final  Record  829.  Under  Article  6,  the  obligations 
imposed  by  Article  55  endure  for  only  one  year  after  the  general 
close  of  military  operations. 

It  should  also  be  noted  that  this  "best  efforts"  obligation  is 
conditioned  upon  the  fact  that  "the  resources  of  the  occupied  territory 
are  inadequate."  This  means  that  the  material  and  labor  resources  of 
the  occupied  territory  must  be  fully  utilized  before  the  occupying  power 
has  any  obligation  to  support  it.  It  was  in  view  of  this  obligation 


which  Article  55  places  upon  an  occupying  power  that  Article  51  greatly 
broadened  the  categories  of  work  which  it  can  require  of  protected  persons 
m  occupied  territory.  Similarly,  any  surpluses  in  other  commodities  in 
the  occupied  territory  may  be  used  to  purchase  food  and  medical  supplies 
before  the  occupying  power  becomes  obligated  to  contribute  from  its 
resources  to  the  support  of  occupied  territory. 

8.  Requisitions. 

The  second  paragraph  of  Article  55  provides  as  follows: 


Th 

th 

Of 


"The  Occupying  Power  may  not  requisition  foodstuffs, 
articles  or  medical  supplies  available  in  the  occupied 
territory,  except  for  use  by  the  occupation  forces  and 
administration  personnel,  and  then  only  if  the  requirements 
°f  the  civilian  population  have  been  taken  into  account. 
Subject  to  the  provisions  of  other  international  Conven¬ 
tions,  the  Occupying  Power  shall  make  arrangements  to  ensure 
that  fair  value  is  paid  for  any  requisitioned  goods." 


quoted  language  generally  reiterates  the  principle  of  Article  52  of 

agde  Regulations  that  requisitions  shall  be  made  only  for  the  needs 
the  ar 

my  of  occupation,  but  includes  for  this  purpose  civilian 


GC-Art.  55-3/15/55 


I 


■  SC  ’ 


(T#®® 


w 
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/  personnel  of  the  occupation  administration,  IIA  Final  Record  829-830, 

Thus#  this  provision,  like  Article  52  of  the  Hague  Regulations,  precludes 
the  requisition  of  supplies  in  the  occupied  territory  for  export  to  the 
home  territory  of  the  occupying  power  or  elsewhere*  Compare  Nazi 
Conspiracy  and  Aggression:  Opinion  and  Judgment,  pp,  69-70. 

Such  requisitions  of  food  and  medical  supplies  may  be  made  "only 

, 

if  the  requirements  of  the  civilian  population  have  been  taken  into 

t 

account."  This  condition  appears  to  be  much  the  same  as  the  command  of 
Article  52  of  the  Hague  Regulations  that  requisitions  "shall  be  in  pro- 
portion  to  the  resources  of  the  country,"  in  that  the  purpose  of  both 
clauses  is  "to  avoid  reducing  the  population  to  starvation."  United 
States  Rules  of  Land  Warfare,  paragraph  338.  Committee  III  of  the 
Geneva  Conference  rejected  an  amendment  which  would  have  substituted  the 
words  "providing  the  needs  of  the  civilian  population  are  sufficiently 
covered,"  and  stated  in  its  report  that  "it  was  considered  preferable  to 


adhere  to  the  general  principles  in  the  Hague  Regulations  rather  than  to 
•v  invite  violations  of  the  Convention  by  laying  down  conditions  which  the 
circumstances  war  might  frequently  prove  to  be  impracticable.” 

IlA  Final  Record  830. 

The  second  paragraph  of  Article  55  further  provides  that  "Subject 
0  Provisions  of  other  international  Conventions,  the  Occupying  Power 


RUy  shall  m=i, 

maKe  arrangements  to  ensure  that  fair  value  is  paid  for  any 
|  ^sitioned  goods."  The  words  "other  international  Conventions"  refer 


the 


Art: 


^ague  Regulations,  and  particularly  to  the  last  paragraph  of 


;  11^  52  of 


the  Hague  Regulations,  supra.  The  reference  to  "fair  value" 


-  5  - 


GC-Art.  55  -3/15/55 


1.6  new,  "and  is  intended  to  insure  that  where  and  when,  under  the 
Hague  Regulations,  payment  is  made  for  requisitioned  goods,  the 
Occupying  Power  must  see  to  it  that  the  payment  made  represents  the 
fair  value  of  the  goods,"  IIA  Final  Record  830. 


c.  General. 

Committee  III  of  the  Geneva  Conference  also  rejected  an 
amendment  which,  by  substituting  for  the  word  "requisition"  in  the 
second  paragraph  the  words  "draw  upon  by  means  of  requisition  or  by 
any  other  means,"  would  have  precluded  an  occupying  power  from 
requisitioning  or  purchasing  such  supplies  in  occupied  territory 


except  for  the  needs  of  the  occupying  forces.  It  was  urged  that 
otherwise  an  occupying  power  could  strip  a  territory  by  buying  up 
supplies  with  occupation  currency.  IIA  Final  Record  7^6.  The  amend¬ 
ment  was  rejected  after  the  United  States  Delegation  pointed  out  that 
under  it 


an  Occupying  Fower  would  be  prevented  from 
transferring  food  from  an  occupied  territory  where  there 
was  a  surplus  of  agricultural  products  to  another  occupied 
territory  where  the  population  was  starving.  The  result 
would  be  that  trade,  which  is  normally  in  the  hands  of 
Governments  in  time  of  war,  would  be  stopped,  and  the 
agricultural  country  would  be  unable  to  receive  manu¬ 
factured  goods  in  exchange  for  its  surplus  foodstuffs. 

The  populations  of  both  of  the  occupied  territories 
concerned,  would  thus  suffer." 

I  also  IIa  Final  Record  830. 


Generally ^  it  should  be  noted  that  the  Hague  Regulations 
various  provisions  as  to  property  in  occupied  territory  which 


counterpart  in  the  Civilian  Convention  and  which,  therefore, 

|emain 

D,s*  in  a  conflict  in  which  all  of  the  participants  are 

ig  ^  Q 

the  Hague  Convention.  See  Article  151;  of  the  Civilian 

Wok 


"The  last  paragraph  of  Article  U9  provides,  as  did  the 
Stockholm  text,  that  the  Protecting  Powers  shall,  at  any  time, 
be  at  liberty  to  verify  the  state  of  the  food  and  medical 
supplies  in  occupied  territories,  with  the  reservation  that 
temporary  restrictions  may  be  imposed  where  they  are  neces¬ 
sitated  by  imperative  military  requirements.  The  Committee 
realized  that  during  a  war  there  may  well  be  occasions  when  the 
admittance  of  the  Protecting  Power  to  certain  areas  in  the 
territory  may  involve  the  disclosure  of  vital  military  informa¬ 
tion,  such  as,  for  example,  preparations  toward  launching  or 
repelling  an  invasion,"  IIA  Final  Record  830. 


. 
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L  Li  i 1 

ART ISLE  56 

Substance 

Defines  the  obligations  of  the  occupying  power  in  maintaining 
medical,  hospital  and  health  services  in  occupied  territory. 

Present  text 

To  the  fullest  extent  of  the  means  available  to  it,  the  Occupying 

Power  has  the  duty  of  ensuring  and  maintaining,  with  the  cooperation  of 

national  and  local  authorities,  the  medical  and  hospital  establishments 

and  services,  public  health  and  hygiene  in  the  occupied  territory,  with 

particular  reference  to  the  adoption  and  application  of  the  prophylactic 

and  preventive  measures  necessary  to  combat  the  spread  of  contagious 

diseases  and  epidemics.  Medical  personnel  of  all  categories  shall  be- 

allowed  to  carry  out  their  duties. 

If  new  hospitals  are  set  up  in  occupied  territory  and  if  the 

competent  organs  of  the  occupied  State  are  not  operating  there,  the 

-  occupying  authorities  shall,  if  necessary,  grant  them  the  recognition 

;  p  ovided  for  in  Article  18.  In  similar  circumstances,  the  occupying 

g  horities  shall  also  grant  recognition  to  hospital  personnel  and 
Iran 

ansP°rt  vehicles  under  the  provisions  of  Articles  20  and  21. 


In 


adopting  measures  of  health  and  hygiene  and  in  their  imple- 


mentati o 

the  Occupying  Power  shall  take  into  consideration  the  moral 

and  ethical 


susceptibilities  of  the  population  of  the  occupied  territory. 


GC-Art.  56-3/15/55 


Under  the  first  paragraph  of  Article  56,  the  primary  obligation 
of  an  occupying  power  is  to  facilitate  and  encourage  public  and  private 
agencies  of  the  occupied  territory  in  maintaining  its  medical,  hospital 
and  health  services,  particularly  in  controlling  contagious  diseases*  To 
a  great  extent,  it  is  in  the  selfish  interest  of  an  occupying  army  to 
maintain  at  least  minimum  standards  of  health  in  occupied  territory* 
However,  it  would  be  unreasonable  to  require  or  expect  an  occupying  power 
to  establish  in  a  backward  occupied  territory  standards  of  medical  care 
and  public  health  such  as  such  territory  had  never  before  enjoyed. 

The  provision  that  "Medical  personnel  of  all  categories  shall  be 
allowed  to  carry  out  their  duties,"  is  subject,  of  course,  to  the  security 
measures  of  the  occupying  power  if  any  of  such  persons  engage  or  are 
suspected  of  engaging  in  acts  harmful  to  it. 

Paragraph  two  of  Article  56  provides  that  when  new  hospitals  are 
*  stablished  in  occupied  territory,  the  occupying  power  shall,  if  necessary, 
P  rform  the  functions  of  the  State  in  extending  recognition  to  such 
Petals,  their  personnel  and  transport  vehicles  in  accordance  with 
ArtlCles  18,  20  and  21. 
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ARTICLE  57 

Substance 

Prescribes  the  conditions  under  which  the  occupying  power  may 
requisition  civilian  hosoitals  and  their  supplies. 


Present  text 

The  Occupying  Power  may  requisition  civilian  hospitals  only 
temporarily  and  only  in  cases  of  urgent  necessity  for  the  care  of 
military  wounded  and  sick,  and  then  on  condition  that  suitable 
arrangements  are  made  in  die  time  for  the  care  and  treatment  of 

the  patients  and  for  the  needs  of  the  civilian  population  for  hos¬ 
pital  accommodation. 

The  material  and  stores  of  civilian  hospitals  cannot  be 
equisitioned  so  long  as  they  are  necessary  for  the  needs  of  the 
°ivilian  population. 


S^£r_texts 

None. 


^2£kground 

^ticle  57  tries  to  strike  a  reasonable  balance  between 

sPital  needs  of  the  population  of  the  occupied  territory  and 

foj<  imeS  urgent  need  of  an  occupying  power  for  hospital  care 

^  SiCk  and  wounded»  T'bus,  an  occupying  power  may 

n  n  civilian  hospitals  only  upon  two  conditions.  First, 

ifiav  ^ 

its  S°  °nly  ^  cases  of  urgent  necessity  for  the  care  of 

^j-lit 

Sroj/, .  unded  and  sick.  Secondly,  it  may  do  so  only  on 

• a  suitable  arrangements  are  made  in  due  time  for  the 


1  fc  i 
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care  and  treatment  of  the  patients  and  for  the  needs  of  the 
civilian  population  for  hospital  accommodation."  It  should  be 
noted  that  in  the  corresponding  Article  17  of  the  Stockholm  draft 
this  latter  condition  was  phrased  as  "having  previously  ensured 
the  care  of  the  sick  and  wounded  accommodated  therein"  (emphasis  - 
supplied).  The  change  in  language  made  at  the  Geneva  Conference 
was  made  for  the  purpose  of  giving  the  occupying  power  a  reasonable 
time  within  which  to  provide  for  civilian  hospital  patients  dis¬ 
placed  in  favor  of  its  own  sick  and  wounded.  The  change  recognizes 
that  it  would  oe  unrealistic  to  expect  that  occupation  troop  com¬ 
manders  will  refrain  from  providing  the  best  available  care  for 
their  seriously  sick  and  wounded.  It  also  recognizes  that  the 
local  population  enjoy  possibilities  of  home  nursing  not  available 
to  occupation  troops. 

The  second  paragraph  of  article  57  provides  that  "The 
Material  and  stores  of  civilian  hospitals  cannot  be  requisitioned 
as  long  as  they  are  necessary  for  the  needs  of  the  civilian  popu¬ 
lation.'-  This  means,  on  the  one  hand,  that  the  local  inhabitants 
6  n°t  to  be  stripped  of  essential  hospital  supplies.  On  the  other 

fn 

’  example,  an  occupying  force  which  has  run  out  of 
esthetiCs  may  requisition  some  from  a  civilian  hospital  which  has 

^  y 0  l 

s  supply.  I  IB  Final  Record  ijl9-ii21. 
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§i 

1 1 

< 


ARTICLE  58 


Substance  and  present  text* 

The  Occupying  Power  shall  permit  ministers  of  religion  to  give 


' 


! 


spiritual  assistance  to  the  members  of  their  religious  communities. 

The  Occupying  Power  shall  also  accept  consignments  of  books 
and  articles  required  for  religious  needs  and  shall  facilitate  their 


distribution  in  occupied  territory. 


Prior  text. 
r  ‘ 


Article  lj.6  of  the  Hague  Regulations  of  1907  provides  that  in 
occupied  territory  "religious  convictions  and  practice,  must  be  respected. 


'•S;}.£V— 31 

/f|:l 
8  f! 


:-V 
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Substance. 

If  the  population  of  an  occupied  territory  is  inadequately  supplied, 
^the  occupying  power  shall  permit  and  facilitate  relief  shipments  from  out- 
*  side  the  occupied  territory,  and  other  governments  which  are  parties  to 
the  Civilian  Convention  shall  permit  the  passage  of  such  shipments  under 


certain  conditions, 


Present  text. 

If  the  whole  or  part  of  the  population  of  an  occupied  territory 
is  inadequately  supplied,  the  Occupying  Power  shall  agree  to  relief  schemes 
on  behalf  of  the  said  population,  and  shall  facilitate  them  by  all  the 
means  at  its  disposal. 

Such  schemes,  which  may  be  undertaken  either  by  States  or  by 
partial  humanitarian  organizations  such  as  the  International  Committee 
5°f  Red  Cross,  shall  consist,  in  particular,  of  the  provision  of  consign 
Slants  °f  foodstuffs,  medical  supplies  and  clothing. 

All  Contracting  Parties  shall  permit  the  free  passage  of  these 
ligaments  shall  guarantee  their  protection. 

■ 

A  Power  granting  free  passage  to  consignments  on  their  way  to 

te^tory 

kavG 


right  to  search  the  consignments,  to  regulate  their  passage 
to 


occupied  by  an  adverse  Party  to  the  conflict  shall,  however. 


'  °U2h  the 


prescribed  times  and  routes,  and  to  be  reasonably  satisfied 
Protecting  Power  that  these  consignments  are  to  be  used  for 
of  the  needy  population  and  are  not  to  be  used  for  the  benefit 


°CcuPying  P 


ower. 
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Prior  texts. 

None. 

Background. 

Where  an  occupied  territory  is  inadequately  supplied,  the  first 
two  paragraphs  impose  upon  the  occupying  power  an  obligation  to  permit  and 
facilitate  relief  schemes  undertaken  by  governments  or  organizations 
such  as  the  Inoemational  Committee  of  the  Red  Cross  to  provide,  in  par¬ 
ticular,  food,  medical  supplies  and  clothing  for  the  population  of  the 
occupied  territory. 

The  third  paragraph  provides  that  "All  Contracting  Parties  shall 
permit  the  free  passage  of  these  consignments  and  shall  guarantee  their 
protection."  By  "free  passage"  is  meant  freedom  from  interference  rather 
than  free  transportation  costs.  At  the  Geneva  Conference,  the  United  States 
1  other  delegations  pointed  out  that  it  was  unrealistic  to  impose  upon 
countries  at  war  with  an  occupying  power  an  unqualified  obligation  to  per- 
|  shipments  of  supplies  into  territory  under  its  control  and  which, 

| 

re£ore,  it  might  divert  to  its  own  benefit.  Accordingly  there  was  added 

Present  fourth  paragraph  of  Article  59  which  provides  that  a  government 

ill  1112  i>ree  ^assaSe  he  such  relief  consignments  to  occupied  territory 
§!i?hali  h 

ave  ^he  right  (1)  to  search  them,  (2)  to  control  the  time  and  route 

W  Of 

f’  °  Cons-lgnments,  and  (3)  "to  be  reasonably  satisfied  through  the 
U*  otect 

g  ^ower  that  these  consignments  are  to  be  used  for  the  relief 

H|{i  eedy  population  and  are  not  to  be  used  for  the  benefit  of  the 
Power". 

'  J'nG  ''orld  War  II,  the  United  States  and  Great  Britain  permitted 
age  of  such  relief  shipments  into  German- occupied  Greece. 
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-  1  - 

ARTICLE  60 

Substance  and  present  text. 

Relief  consignments  shall  in  no  way  relieve  the  Occupying 
Power  of  any  of  its  responsibilities  under  Articles  55,  56  and  59* 
The  Occupying  Power  shall  in  no  way  whatsoever  divert  relief  con¬ 
signments  from  the  purpose  for  which  they  are  intended,  except  in 
cases  of  urgent  necessity,  in  the  interests  of  the  population 
of  the  occupied  territory  and  with  the  consent  of  the  Protecting 
Power. 

Prior  texts. 

Bone. 

Background. 

The  purpose  of  the  exception  in  the  second  sentence  of 
Article  60  is  "to  make  it  possiole  for  the  Occupying  Power  to 
direct  consignments  of  relief  supplies  in  a  given  direction  in 
Case  of  special  circumstances  (such  as  epidemics,  difficulties 
transport,  etc.)."  IIA  Final  Record  750. 


ARTICLE  6l 
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l  ...  V: 

Uv* 


Substance  and  present  text. 


The  distribution  of  the  relief  consignments  referred  to  in  the 
/  foregoing  articles  shall  be  carried  out  with  the  cooperation  and  under  the 
|  supervision  of  the  Protecting  Power.  This  duty  may  also  be  delegated,  by 
i,  agreement  between  the  Occupying  Power  and  the  Protecting  Power,  to  a 
neutral  Power,  to  the  International  Committee  of  the  Red  Cross  or  to 
any  other  impartial  humanitarian  body. 

Such  consignments  shall  be  exempt  in  occupied  territory  from  all 
charges,  taxes  or  customs  duties  unless  these  are  necessary  in  the 
■interests  of  the  economy  of  the  territory.  The  Occupying  Power  shall 
facilitate  the  rapid  distribution  of  these  consignments. 

*B|''  All  Contracting  Parties  shall  endeavour  to  permit  the  transit 
;  transport,  free  of  charge,  of  such  relief  consignments  on  their 
Way  to  occupied  territories. 


£i£L_texts. 

None. 


1'/  hS  dlstributlon  of  the  relief  consignments  contemplated  by 
r  ^icle  59  11  ■ 

snail  be  carried  out  with  the  cooperation  and  under  the  sut 

■  of . 

Vrotecting  Power" ,  except  that,  by  agreement  between  the 
"uPyin 

r^'  C«©ct  UlS  IDOWQrS  .  "fc  hi  55  Hnf.v  mmr  - a  _  


super- 


.  V 


rouecting  powers,  this  duty  may  be  delegated  to  a  neutral 

*  the  International  Committee  of  the  Red  Cross,  or  any  other  impartial 
‘itarjnr, 


^t6s 


ltU1  b0dy*  The  exc option  clause  is  explained  in  the  report  of  Com- 
J  °f  the  Geneva  Conference  (IIA  Final  Record  832)  as  follows: 
Committee  have,  however,  envisaged  two  situations 


,  4*  GC-Art.  61-3/15/55 

in  which  it  might  b'e  dd Sizable  for  the  supervision  of 
relief  supplies  to  be  undertaken  by  a  body  other  than  the 
Protecting  Power.  The  first  is  when  the  Protecting  Power 
ceases  to  function  and  a  substitute  is  appointed.  *  *  * 

The  second  situation  would  arise  if  the  Protecting  Power  wished 
because  of  the  pressure  of  other  duties,  or  for  some  other 
reason,  to  delegate  its  duties,  in  this  respect  to  another 
body.  Provision  for  this  possibility  has  been  made  by  pro¬ 
viding  that  the  duties  may  be  delegated  to  a  neutral  Power, 
to  the  International  Committee  of  the  Red  Cross,  or  any  other 
impartial  humanitarian  body.  Since  it  is  essential  that  such 
a  body  shall  carry  out  these  duties  efficiently  and  without 
bias,  the  agreement  of  both  the  Occupying  Power  and  the  Pro¬ 
tecting  Power  to  the  delegation  of  duties  has  been  prescribed. 


The  second  paragraph  permits  the  imposition  upon  relief  shipments 


of  the  charges,  taxes  or  customs  duties  of  the  occupied  territory  far  the 


‘ollowing  reason,  as  stated  in  Plenary  Meeting  of  the  Geneva  Conference 


(HB  Final  Record  JU22) 


*  *  *  The  reason  for  that  provision  is  that  these  supplies  are 
not  merely  gifts.  Frequently  relief  supplies  are  a  very  long-term 
arrangement,  and  the  country  which  receives  the  supplies  is  bound 
ultimately  to  account  for  them.  It  vail  be  known  to  delegates  at 
this  Conference  that  many  countries  rely  upon  customs  and  excise 
duties  for  a  very  large  proportion  of  their  revenue.  If  they  are 
receiving  large  supplies  for  which  they  are  expected  to  pay  ul¬ 
timately,  and  if  they  are  deprived  of  the  right  to  collect  the 
ordinary  revenue  upon  those  supplies  which  will  be  sold  to  mem¬ 
bers  of  their  own  population,  then  they  may,  through  a  seemingly 
humanitarian  provision,  be  implicated  in  insolvency.  *  *  # 


Uf  course  where  relief  supplies  are  gifts  no  country  will 
wish  to  impose  duties,  because  that  would  merely  be  a  deterrent 
to  the  sending  of  more  supplies;  but  it  was  felt  by  the  people 
who  studied  this  question  carefully  and  exhaustively  that  they 
^t  have  the  right  just  mentioned. 

m, 

e  third  paragraph  provides  that  "All  contracting  parties  shall 

)  a. 

00  permit  the  transit  and  transport,  free  of  charge,  of  such 
c°nsignments  on  their  way  to  occupied  territories."  It  avoids  im- 
•^gid  obligation  of  free  transport  which  "might  well  impose  an 
Ul'Clen  on  a  small  neutral  country  through  which  large  supplies  were 
^  ^ight  even  oreiudice.  for  financial  reasons,  the  nassaee  of 


HA  Final  Record  832 


■T.  .. 
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-  1  - 

ARTICLE  62 

Substance  and  present  text. 

Subject  to  imperative  reasons  of  security,  protected  persons 
in  occupied  territories  shall  be  permitted  to  receive  the  individual 
relief  consignments  sent  to  them. 

Prior  texts. 


None. 


gc*4H.  63-3/15/55 


AitTICLE  63 


Substance 

i  ^ 

Suoject  to  its  security  measures,  an  occupying  power  shall 
permit  National  Red  Cross  Societies,  other  relief  societies,  and 
certain  non-military  civil  defense  organizations  to  continue  their 
humanitarian  activities. 

Present  text. 

" 

Suoject  to  temporary  and  exceptional  measures  imposed  for 
urgent  reasons  of  security  by  the  Occupying  Power: 

(a)  recognized  National  Red  Cross  (Red  Crescent,  Red 
Lion  and  Sun)  Societies  shall  be  able  to  pursue 
their  activities  in  accordance  with  Red  Cross 
principles,  as  defined  by  the  International  Red 
Cross  Conferences.  Other  relief  societies  shall 
be  permitted  to  continue  their  humanitarian 
activities  under  similar  conditions; 

■  I  the  Occupying  Power  may  not  require  any  changes 

in  the  personnel  or  structure  of  these  societies, 
vhich  would  prejudice  the  aforesaid  activities. 

The  same  principles  shall  apply  to  the  activities  and  per- 

sorrel  nf 

1  sPecial  organizations  of  a  non-military  character,  which 


1 


|  eady  exist  or  which  may  be  estaolished,  for  the  purpose  of 

4.1 

§  the  living  conditions  of  the  civilian  population  by  the 

Jll^htenn -  -  .  ■ 


V- 


ebance  of  the  essential  public  utility  services,  by  the 


ion  of  relief  and  by  the  organization  of  rescues. 


•  3 

l  A 


— 


-  2  - 
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Background. 

Under  the  first  paragraph  of  Article  63,  an  occupying  power 
may  only  temporarily  and  for  urgent  reasons  of  security  restrict 
the  humanitarian  activities  of  recognized  National  Red  Cross 
Societies  or  other  relief  societies  or  change  the  structure  or 
personnel  of  such  organizations. 

Under  the  second  paragraph,  the  same  principles  of  non¬ 
interference  are  made  applicable  "to  the  activities  and  personnel 
of  special  organizations  of  a  non-military  character,  which  already 
exist  or  which  may  be  established,  for  the  purpose  of  ensuring  the 
living  conditions  of  the  civilian  population  by  the  maintenance  of 
the  essential  public  utility  services,  by  the  distribution  of  relief 
and  by  the  organization  of  rescues."  This  paragraph  was  sponsored 
by  several  west  European  countries  which  have  or  expect  to  have 
extensive  civil  defense  organizations  devoted  to  assisting  civilians 
bo  survive  the  hazards  of  modern  warfare.  While  the  nature  of  such 
organizations  is  not  defined  precisely,  it  will  be  noted  that  the 
requirement  of  a  "non-military  character"  absolutely  precludes  such 
rganizations  from  playing  any  part  in  resistance  to  an  invading 
It.  ^  or  bo  occupying  power.  If  such  an  organization  is  used  as 

$  over  for  activities  hostile  to  an  occupying  power,  the  latter 
is 

I  ee  bo  disband  it  or  modify  its  organization,  personnel  or 
Cities. 


a stioas  $t» 


Subject  to  practical  considerations  of  security  ami  justice,  ?.«• 
occupying  power  shall  continue  in  effect  tho  penal  laws  and  cfl’irij  of 
occupied  territory «  The  occupying  power  may  subject  th ;  lec.j ;  pcjsiU- 
to  rules  necessary  to  enable  such  power  to  comply  with'  the  Cuntaatlc®;. 
maintain  orderly  governiaent,  and  to  insure  iba  security* 


The  penal  laws  of  the  occupied  territory  shall  regain  ‘  . 
the  exception  that  they  may  be  repealed  or  suspended  by  the  J 

Power  in  cases  where  thoy  conatitute  a  threat  to  its  security 
to  the  application  of  the  present  Convention,  Subject  to  '-ha  Waiter  .  c** 
sideration  and  to  the  necessity  for  ensuring  tho  effective 
of  justice,  the  tribunals  of  the  occupied  territory  shall  j 
function  in  respect  of  all  offenses  covered  by  tho  sk  id  laws 

The  Occupying  Power  may,  however,  subject  the  population  of  the 
occupied  territory  to  provisions  which  are  essential  to  enable 
Power  to  fulfill  its  obligations  under  tho  present  Ccsnvention.;-  xnUrh 

the  orderly  government  of  the  territory,  and  to  ensure  v»e  ofcv>xx ty  •;  .  ' 
Occupying  Power,  of  the  members  and  property  of  the  occupying  forces  ; 
administration,  and  likewise  of  the  establishments  and  lines  of  oam.-. 
ti on  used  by  them*  , 

Prior  texts  ' 


!  Article  k3  of  the  Hague  Regulations  of  1907  provides  that 

The  authority  of  the  legitimate  power  having  in  feet 
pissed  into  the  handc  of  the  occupant,  the  latter  shali 
take  all  the  measures  in  his  power  to  restore,  and  ensure, 
as  far  as  possible,  public  order  and  safety,  while  respecting, 

|  unless  absolutely  prevented,  the  laws  in  force  in  the  e«uatry« 

•BacRgypuari 

Article  6U  generally  requires  that  the  criminal  laws  and  court? 
jV  of  the  occupied  territory  must  be  continued  in  effect  for  ordinary  vr'.:- 
bffenaes  committed  by  the  local  inhabitants  and  which  do  not  inve. . 
ppcoupetion  forces*  This  principle  i3  an  amplification  of  Article  lt3  - 
|WiQ  Jiague  Regulations  and  is  consistent  with  American  practice  in 
l;®®*9  Japan  during  Vi  or  Id  War  II . 

Ksf:  The  first  sentence  of  Article  6h  restates  the  general  and  accepted 

~cipie  that  f,Th3  penal  laws  of  the  occupied  territory  ah3il  reaair 
^P5®0}  but  qualifies  it  with  two  important  exceptions  >  First,  sa 

1  .  •  <KK«ijyinjg  -  v 
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g.;  .tpy.vrf;  p'.-or  nsey  suspend  or  repeal  penal  laws  which  •  'tiiu 
to  its  security#,  as  by  requiring  crencoumj.ing  reals  Vine® 

Secondlyy  it  mey  -suspend  or  repeal  penal,  law  which  :  1  iv.it  *< 

to  tha  application  of  the  present  Convention »"  «  pi  -  -lot  ••  -<thic ti¬ 
the  ^suggestion  of  the  United  States  that  an  occupying  > 
required  to  preserve  laws  and  courts  repugnant  to  fcht.  uu-nanitariafl  p? 
of  the  Convention,  such  as  Nasi  elements  in  the  C-ar*  -»  *ntf  'nfferM 

following  World  '»Var  II>  IIA  Final  Record  670,  933* 

She  second  sentence  of  Article  6U  provides  that  *  '&*  tribute^*  pf  . 
occupied  territory  shall  continue  to  function  in  reaps.*. ;  £  ell.  effect 
covered  by  the  said  laws,”  but  with  two  exceptions*  r.u.r;-,  tiif:  i 

power  may  suspend  courts  which  would  constitute  an  o'  :?  <  to  z\i&  .  .  vi)4  > 

tion  of  tho  Convention,  eog*,  which  are  corrupt  or  ur  v  .  7  «0'tabitufen& 
Secondly,  where  there  is  a  "necessity  for  ensuring  the  effect*.'  vc  .  v  .*«  > 
tion  of  Justice*  ioa*,  in  the  event  of  a  breakdown  of  fee  local  adadft  -.StVs 
of  Justice®  as  where  the  judges  have  fled*  the  oecupyin  .  power  ;My  c'-vr.b1 3  ,  ; 

courts  to  enforce  the  local  penal  lawso  IIA  Final  Record  33;  J- 

The  second  paragraph  of  Article  6U  provides  that  occupying  pyinr 
prescribe  penal  laws,  applicable  to  the  inhabitants  of  ec'-upi  t<orr<  .'37  j 
which  are  essential  to  enable  it  "to  fulfill  its  obli.  V-Gr»o  >d&r  v 
present  Convention*  to  maintain  the  orderly  government  .:>f  the  territory** 
and  to  ensure  the  security  of  the  Occupying  Power®  of  tho  maribai-s  and  1 
property  of  the  occupying  forces  or  administration*  vnd  likewise  of  th* 
establishments  and  lines  of  communication  used  by  them.*" 

the  broad  affirmative  obligations  of  an  occupying  power  under  t,h» 

Civilian  Contention  require  that  it  be  able  to  enforce  dth  peneX  San cb*<  r-  -v,  - 
a  wide  variety  of  regulations  (e8g«,  as  to  rationing  and  work)  -which  It  *  7  |p| 
find  necessary  to  issue* 

The  obligation  of  an  occupying  power  to  "restore,  and  ensure*  as  ; -r: 
as  possible,  public  order  and  safety",  i*e* ,  "to  maintain  the  orderly 
government  of  the  territory,",  will  justify  an  occupying  power  applyie$ 

Penal  sanctions  to  violations  ranging  from  looting  to  bijck  Basting 

To  insure  the  security  of  its  forces  end  its  lines  of  qobqiu. 
an  occupying  power  usually  issues  regulations  dealing  with  avoh  , :u* 

38  espionage,  sabotage,  possession  of  weapons,  travel,  work#  forbidden 
areas,  etc*  Under  Article  6it,  such  regulations  may  fee  enforced  by  pen*! 
Pencticnav. 


AOTCLS  65 


Sttba  tance  end  present  text 


tfcs  p.a~*4!  provisions  enacted  by  the  ©copying  :  r  shall  :>o$  vOSSe 
Into  /crop  before  they  have  been  published  and  brevgit  to  the  kBcadtclge 
of  the  inhabitants  in  their  o»n  languegoo  The  effect  of  these  anal 
provisions  3iiall  not  be  retroactive,, 


Prior  texts 


Koae* 


Jhe  report  of  Conr.4ttes  III  of  the  Genova  Conference  explains  ■, 
chance  raado  In  the  Stockholm  draft*  as  follows: 

This  Article  has  been  amended  to  provide  that  the 
penal  provisions  enacted  by  the  Occupying  Power  must  be 
published  as  well  ss  brought  to  the  kne .fledge  of  the 
inhabitants,  sinco  under  the  Stockholm  text  if  would 
have  been  legitimate  for  the  Occupying  Powar  to  bring 
-the  provisions  to  the  knowledge  of  tha  inhabitants 
verbally s  by  radio  or  loud-speaker  announcements,,  It 
has  also  been  provided  that  the  provisions  thu3  published 
shall  not  be  retroactiveo  II  A  Final  Record  833* 


||| 

HEP 
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Substance  add  oresemt  v  .xt 


Xn  case  of  a  breach  of  the  penal  provioiona  promulgated  by  it  1  •- 
drtue  of  the  second  paragraph  of  Article  &?,  tho  Occupying  Power 
iand  over  the  accused  to  its  property  constituted,  non-political  !. 
wirts,  on  condition  that  the  said  courts  sit  in  the  occupied  cou<v  r 
tourts  of  appeal  shall  preferably  sit  in  the  occupied  country* 

•rior  texts 


ickground 


The  phrase  ‘'properly  constituted,  non-politicsl  militaiy  cour 
: presents  the  question  of  whether  Article  66  permits  an  occupying  pa  . 
to  establish  tribunals  especially  organised  and  staffed  to  deal  with 
ipsnal  problems  of  occupied  territory* 

|;  The  confused  history  of  Article  66^/ indicates 


-  - that  the  requirement 

|that  such  courGa  bo  “non-political"  and  "ailitaiy"  was  intended  to  .  o~ 
gent  an  Occupying  Power  from  extending  its  domestic  civil  court  syot.u 
f“°  tho  occupied  territory.  It  also  reflects  a  fear  that  "civil  corn- to 
woula  be  more  likely  to  be  political  in  character  than  military  courts oH 
Rgeord  833.  A  "property  constituted"  militaiy  court  can  bo 
jgarinei  only  33  a  military  court  constituted  in  accordance  with  the  law 
of  bhe  Occupying  Power „  Accordingly,  it  would  seem  that  the  Unite  "  •  ~ 
xcr  example,  would  remain  free  to  try  inhabitants  of  occupied  tew 
Igere  military  government  courts,  composed  of  either  militaiy  or  c  vill:  r 
^ges,  such  as  it  employed  in  Germany*  However,  such  courts  must  ;  a 
P*2  military  court  system  of  the  Occupying  Power,  and  a ay  tot 
aLPart  of  its  domestic  judicial  eystsa*  ' 


originated  in  Article  ij  of  Annex  G  of  the  draft  of 
mT*  .  Convention  prepared  by  the  Conference  of  Government  Exc-crtr 
feL?S-^n  ?en!Va  in  19h7‘  R®P°rt  on  the  '***  of  the  Conference  of  0©v- 
tt®”  for  tbe  study  of  the  Conventions  for  the  Protection  of  ter 

^Srtv..  I?7)*  p°  11  11237  b9  traced  35  Article  57  of  the  draft  pro- 

-j,/  the  .inter national  Committal  of  the  Red  Cross  to  the  Inter*  vior  ^ 

^htZSXC0XiV^  o”  SSCi^;Ln  in  19k&>  and  as  Article  57  of  the  stock- 
^  the  Vo  *  +"  y -^3*  Its  evolution  at  Qeneva  in  19li9  npporrg 
B Cc®‘ittee  Mo*  2  of  Committee  HI  (CDO/dV/ 531, 
Ejirtf .i  \  51  •  '"?  ,2i  ln  explanation  of  the  rapporteur  of  Draftin' 

|ttee  ill  (ibid  Sec*  A>  P*  and  in  the  report  of 


'  W 


.;V"  SaH  •  .  i* *U ti-  '  •• 


I 

I 

" i  *3*1*1 1 


:••  ?i.-  ;  ,  V.-M 
1  ’“fc®  ?S&S 

Stf 


-rgi--  - 


«! 


*i  *y 

♦ 


hall  apply  only  these  provisions  of  1st?  which 
to  the  offense.  and  which  are  in  accordance  with 
s  of  law,  in  particular  the  principle  that  tha  m<-,  Uy 
oiiate  to  tho  oftfanaa*  They  shall  take  into  cas;sic  ' 
that  the  accused  is  not  a  national  of  tho  Ococyyl:  ■ 
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-iHTICLE  68 


nbstance 

Regulates  the  criminal  penalties  which  an  occupying  power 
;;_ay  impose  upon  protected  persons  in  occupied  territory  for  violation 
of  its  orders,  .it  the  Geneva  Conference,  the  United  States  made  a 
partial  reservation  with  respect  to  the  limitations  which  article  64 
places  upon  the  imposition  of  the  death  penalty  upon  protected  persons 
in  occupied  territory. 


Present  text 

Frotected  persons  who  commit  an  offence  which  is  solely 
intended  to  harm  the  Occupying  lower,  but  which  does  not  constitute 
an  attempt  on  the  life  or  limb  of  members  of  the  occupying  forces  or 
administration,  nor  a  grave  collective  danger,  nor  seriously  damage 
the  property  of  the  occupying  forces  or  administration  or  the  instal¬ 
lations  used  by  them,  shall  be  liable  to  internment  or  simple  imprison' 
Kent,  provided  the  duration  of  such  internment  or  imprisonment  is 
proportionate  to  the  offence  committed.  Furthermore,  internment  or 
■^Prisonment  shall,  for  such  offences,  be  the  only  measure  adopted 
^°r  depriving  protected  persons  of  liberty.  The  courts  provided  for 
^hder  article  66  of  the  present  Convention  may  at  their  discretion 
L°nvert  a  sentence  of  imprisonment  to  one  of  internment  for  the  same 


^riod. 


The  penal  provisions  promulgated  by  the  Occupying  Power  in 
/  °rdance  with  articles  64  and  65  may  impose  the  death  penalty  on  a 


ytec-j.Qj 

.  a  person  only  in  cases  where  the  person  is  guilty  of  espionage, 
Seri 

°us  acts  of  sabotage  against  the  military7  installations  of  the 
Fower  or  of  intentional  offences  which  have  caused  the 


death  of  one  or  more  persons,  provided  that  such  offences  were  punishable 
by  death  under  the  law  of  the  occupied  territory  in  force  before  the 
occupation  began. 

The  death  penalty  may  not  be  pronounced  against  a  protected 
person  unless  the  attention  of  the  court  has  been  particularly  called 
to  the  fact  that  since  the  accused  is  not  a  national  of  the  Occupying 
Power,  he  is  not  bound  to  it  by  any  duty  of  allegiance. 

In  any  case,  the  death  penalty  may  not  be  pronounced  against 
a  protected  person  who  was  under  eighteen  years  of  age  at  the  time  of 
the  offence. 


Prior  texts 


ft  one. 


.Background 


Article  68  deals  with  the  important  matter  of  the  penalties 
which  an  occupying  power  may  impose  for  violation  of  its  security  and 
other  orders  and  for  hostile  acts  committed  by  the  local  population. 
It  should  be  noted  that  nothing  in  Article  68  purports  to 
■Preclude  an  occupying  power  from  imposing  penalties,  such  as  fines, 
■Vhich  do  not  involve  the  loss  of  liberty  or  life. 

Imprisonment.  The  first  sentence  provides  that  "Protected 
ons  who  commit  an  offence  which  is  solely  intended  to  harm  the 

M _  T\  «...  Ill  L  1_  1  1 


j:  spying  Power,  but  which  does  not  constitute  an  attempt  on  the  life 

0t  lirr' 

0  of  members  of  the  occupying  forces  or  administration,  nor  a 
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GS—  Art .  68 


grave  collective  danger,  nor  seriously  damage  the  property  of  the 
occupying  forces  or  administration  or  the  installations  used  by 
them,  shall  be  liable  to  internment  or  simple  imprisonment 
.dthough  the  history  of  article  68  is  silent  in  this  respect,  it 
does  not  prohibit  an  occupying  power  from  imposing  imprisonment 
as  a  penalty  for  offences  other  than  those  which  are  "solely  intended 
to  harm  the  occupying  power."  Thus,  for  example,  an  occupying  power 
may  sentence  to  imprisonment  persons  who  violate  its  travel  or 
foreign  exchange  regulation.  ;\n  offense  "which  is  solely  intended 
to  harm  the  occupied  power,"  but  which  is  not  "an  attempt  on  the  life," 
etc.,  may  be  punished  by  deprivation  of  liberty  only  in  the  form 
of  internment  or  "simple  imprisonment."  although  the  term  "simple 
imprisonment"  is  nowhere  defined,  it  would  not  permit  imprisonment 
with  hard  labor  or  solitary  confinement.  However,  an  offense  which  is 
solely  intended  to  harm  the  occupying  power  and  which  also  (l) 
constitutes  "an  attempt  on  the  life  or  limb  of  members  of  the  occupying 
forces  or  administration,  or  (2)  a  grave  collective  danger,  or  (3) 
seriously  damages  "the  property  of  the  occupying  forces  or  administration 
°"f  the  installations  used  by  them,"  may  be  punished  by  the  occupying 
.■  Pov.er  with  a  more  rigorous  form  of  imprisonment,  such  as  imprisonment 
y  labor.  V!hile  the  term  "grave  collective  danger"  is  not  defined, 
°'Dviously  includes  collective  or  group  action  by  protected  persons 
inst  the  security  of  the  occupying  power. 


3 


The  death  penalty.  The  second  paragraph  of  Article  68 
provides  that  an  occupying  power  may  impose  the  death  penalty  on  a 
protected  person  only  in  cases  where  such  person  is  guilty  of  (l) 
espionage ,  (2)  "serious  acts  of  sabotage  against  the  military  instal¬ 
lations  of  the  Occupying  Power,"  or  (3)  "intentional  offences  which 
have  caused  the  death  of  one  or  more  persons,"  and  then  only  if  "such 
offences  we  re  ounishable  by  death  under  the  law  of  the  occupied  territory 
in  force  before  the  occupation  began." 

These  limitations  upon  the  use  of  th©  death  penalty  were 
brought  about  by  those  countries  with  recent  experience  under  military 
occupations  in  which  the  death  penalty  was  imposed  on  a  large  scale, 
and  by  countries  which  had  abolished  the  death  enalty  in  their  domestic 
penal  systems.  Other  governments,  including  the  United  States  and  the 
United  Kingdom,  had  great  misgivings  over  this  strict  limitation  on  the 
power  of  an  occupying  power  to  protect  itself  against  illegal  combatant 
activities.  They  pointed  to  the  fact  that  collective  penalties  and 
reprisals  had  been  prohibited  under  Article  33,  while  under  Article  77 
jrotected  persons  imprisoned  by  an  occupying  power  must  be  turned  over 
t 9  the  local  authorities  at  the  close  of  the  occupation.  However,  in 


’lew 


°f  the  record  of  past  abuses,  these  governments,  including  the 


United 


States,  were  willing  to  bind  themselves  not  to  impose  the  death 


y  on  protected  persons  in  occupied  territory  for  violation  of 
:  °Ccupat-i 

I.;  on  penal  regulations  except  for  specified  types  of  serious 
;,off eases  w 

*  nowever,  these  same  governments  were  unwilling  to  accept 

■  the  <■ 

UrthM  limltatl 
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ion  that  even  this  limited  category  of  offenses 
Punishable  by  death  only  if  they  were  so  punishable  under 


the  occupied  territory  "in  force  before  the  occupation  began." 


4 


meant  that  a  government  forseeing  that  its  territory  might  be  occupied 


need  only  abolish  the  death  penalty  in  its  own  law  to  preclude  its  use  by  an 
occupying  power.  The  prolonged  discussion  of  this  issue  at  the  Geneva  Con¬ 
ference  appears  at  II A  Final  Record  673-674,  765-768,  788-790;  IIB  Final 
Record  424-431;  III  Final  Record  140-141. 

'  Accordingly^  the  United  States  signed  the  Civilian  Convention  with  a 
reservation  to  Article  68  which  reserves  the  right  of  the  United  States  to 
impose  the  death  penalty  for  the  offenses  specified  in  article  68,  without 
regard  to  whether  such  offenses  were  punishable  by  death  under  the  law  of  the 
occupied  territory  at  the  beginning  of  the  occupation.  The  text  of  the 
United  States'  reservation  to  article  68  is  as  follows: 


"The  United  States  reserves  the  right  to  impose  the  death  penalty 
in  accordance  with  the  provisions  of  Article  68,  paragraph  2,  without 
regard  to  whether  the  offenses  referred  to  therein  are  punishable  by 
death  under  the  law  of  the  occupied  territory  at  the  time  the  occupation 
begins . " 


A  similar  reservation  was  made  at  the  time  of  signing  by  the  United 


gaouij  Canada,  the  Netherlands  and  New  Zealand. 

It  should  be  noted  that  paragraph  two  only  restricts  the  use  of  the 
penalty  for  violation  of  the  penal  regulations  promulgated  by  the 
jCUP?ing  power  in  accordance  with  articles  64  and  65.  It  in  no  way  restricts 

uSe  _ 

01  the  death  penalty  to  punish  protected  persons  for  violations  of  the 

K<!  °f  war- 

■  _  l|p|  a8rsph  three  provides  that  a  death  sentence  may  not  be  pronounced 
;  a  Protected  person  unless  it  is  pointed  out  to  the  court  that  the 
ls  not  bound  to (the  occupying  power)  by  any  duty  of  allegiance." 
t  -n  4  provides  that  "In  any  case,  the  death  penalty  may  not  be 

bi  a8ainst  a  protected  person  who  was  under  18  years  of  age  at  the  time 

Bj||p  offeriCe  it 

.  e*  The  danger  that  a  resistance  movement  would  employ  17  year  olds 
the 

6  °ccuPying  power  could  be  met  by  imposing  the  death  penalty  upon 
■M^ga«izers  of  such  activity.  5 


.JITICLS  69 


Substance  and  present  text. 

In  all  cases,  the  duration  of  the  period  during  which  a 
protected  person  accused  of  an  offence  is  under  arrest  awaiting 
trial  or  punishment  shall  be  deducted  from  any  period  of  imprison¬ 
ment  awarded. 

Prior  text. 

None . 
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ARTICIE  70 


Substance- 


An  occupying  power  may  not  arrest  or  prosecute  protected  persons 
tscause  of  acts  committed  or  opinions  expressed  before  the  occupation, 
except  for  violations  of  the  laws  and  customs  of  war,  Nationals  of  the 
occupying  poxver  who  prior  to  hostilities  found  refuge  in  the  occupied 
country  shall  not  be  arrested,  prosecuted  or  deported  from  the  occupied 
I  country  by  the  occupying  power,  except  for  offenses  committed  after  the 
outbreak  of  hostilities  or  for  extraditable  offenses  committed  before 
hostilities. 


Present  text. 


Protected  persons  shall  not  be  arrested,  prosecuted  or  convicted 
by  the  Occupying  Power  for  acts  committed  or  .for  opinions  expressed  before 
y  the  occupation,  or  during  a  temporary  interruption  thereof,  with  the 


exception  of  breaches  of  the  laws  and  customs  of  war. 


Nationals  of  the  Occupying  Power  who,  before  the  outbreak  of 
Hostilities,  have  sought  refuge  in  the  territory  of  the  occupied  State, 

Is®  aH  not  be  arrested,  prosecuted,  convicted  or  deported  from  the  occupied 
K^ritory  except  for  offences  com.itted  after  the  outbreak  of  hostilities 

0^  rvfk'f* 

uj-ieaces  under  common  lav/  committed  before  the  outbreak  of  hostilities 
•  according  to  the  law  of  the  occupied  State,  would  have  justified 
K2h  ^ition  in  time  of  peace. 


ndor  the  first  paragraph  of  Article  70  an  occupying  power  may 

Ijjl  Streak 

»  Prosecute  or  convict  protected  persons  for  acts  com- 
Pinions  expressed  before  the  occupation,  except  for 


violations  of  the  laws  and  customs  of  war.  However,  the  local  courts  of 
the  occupied  territory  may  try  and  punish  such  protected  persons  for 
violations  of  the  penal  laws  of  the  occupied  country  which  were  committed 
before  the  occupation. 

The  second  paragraph  of  Article  70  is  intended  to  provide  certain 
protection  for  refugees  who  are  nationals  of  the  occupying  power  and  who 
found  refuge  in  the  occupied  country  before  hostilities.  It  reflects 
the  Nazi  roundup  of  German  refugees  found  in  Nazi-occupied  territories. 
However,  paragraph  two  was  carefully  drafted  to  permit  an  occupying 
power  to  arrest,  try,  or  remove  its  own  nationals  who  have  violated  its 
laws  while  in  the  occupied  country  after  the  outbreak  of  hostilities, 
as  by  the  Lord  Haw  Haw  type  of  treason,  or  who  before  hostilities  com¬ 
mitted  common  crimes  which  would  be  extraditable  under  the  law  of  the 
occupied  country  in  peacetime.  These  exceptions  are  discussed  at  I IB 
Final  Record  480. 


ARTICLE  71 


Substance. 

Article  71,  together  with  articles  72-75,  prescribe  the 
minimum  procedural  rights  of  protected  persons  who  are  tried  by  the 
courts  of  the  occupying  power.  Article  71  requires  a  regular  trial 
before  a  protected  person  is  sentenced,  and  provides  for  notice  of 
charges  and  proceedings  to  the  accused  and  to  the  Protecting  Power. 


Present  text. 

No  sentence  shall  be  pronounced  by  the  competent  courts  of  the 
Occupying  Fewer  except  after  a  regular  trial. 

accused  persons  who  are  prosecuted  by  the  Occupying  Power  shall 


be  promptly  informed,  in  writing,  in  a  language  which  they  understand,  of 
the  particulars  of  the  charges  preferred  against  them,  and  shall  be  brought 
to  trial  as  rapidly  as  possible.  The  Protecting  Power  shall  be  informed  of 
^  proceedings  instituted  by  the  Occupying  Power  against  protected  persons 
111  respect  of  charges  involving  the  death  penalty  or  imprisonment  for  two 
years  or  more;  it  shall  be  enabled,  at  any  time,  to  obtain  information  re¬ 
garding  the  state  of  such  proceedings.  Furthermore,  the  Protecting  Power 
'  shall  k 

ce  entitled,  on  request,  to  be  furnished  with  all  particulars  of  these 
01  any  other  proceedings  instituted  by  the  Occupying  Power  against 
^Protected  persons. 


The  notification  to  the  Protecting  Power,  as  provided  for  in  the 


fiscond  na 

paragraph  above,  shall  be  sent  immediately,  and  shall  in  any  case 
'®ach  tv>  > 

nG  Protecting  Fewer  three  weeks  before  the  date  of  the  first  hearing. 

|l  Unless 

*  at  ^e  opening  of  the  trial,  evidence  is  submitted  that  the  pro- 

Jpsicns  of  +K. 

1  this  Article  are  fully  complied  with,  the  trial  shall  not  proceed, 
kt ,  9  bott  f -i 

1Gation  shall  include  the  following  particulars: 


(a)  description  of  the  accused; 

(b)  place  of  residence  or  detention; 

(c)  specification  of  the  charge  or  charges  (with  mention  of  the 

penal  provisions  under  which  it  is  brought); 

(d)  designation  of  the  court  which  will  hear  the  case; 

(e)  place  and  date  of  the  first  hearing. 

Prior  texts. 

None. 


The  provisions  of  Article  71  (and  of  Articles  72-75)  generally 
correspond  to  many  of  the  provisions  of  .'articles  104-1^7  of  the  Prisoner 
of  War  Convention. 


-is  to  the  effect,  under  the  third  paragraph,  of  the  absence  of  a 
I  Protecting  Fower,  see  discussion  under  Article  1^4  of  the  Prisoner  of  War 

Convention. 


ARTICLE  72 


cnhstance , 

Defines  the  trial  rights  of  a  protected  person  tried  by  an 
occupying  power. 

Pres ent  text « 

accused  persons  shall  have  the  right  to  present  evidence 
necessary  to  their  defence  and  may,  in  particular,  call  witnesses.  They 
shall  have  the  right  to  be  assisted  by  a  qualified  advocate  or  counsel  of 
their  own  choice,  who  shall  be  able  to  visit  them  freely  and  shall  enjoy 
the  necessary  facilities  for  preparing  the  defence. 

Failing  a  choice  by  the  accused,  the  Protecting  Power  may  provide 
him  with  an  advocate  or  counsel.  Alien  an  accused  person  has  to  meet  a  serious 
charge  and  the  Protecting  Power  is  not  functioning,  the  Occupying  Power, 
subject  to  the  consent  of  the  accused,  shall  provide  an  advocate  or  counsel. 

accused  persons  shall,  unless  they  freely  waive  such  assistance, 
aided  by  an  interpreter,  both  during  preliminary  investigation  and  during 
*he  hearing  in  court.  They  shall  have  the  right  at  any  time  to  object  to 
interpreter  and  to  ask  for  his  replacement. 


.YRTICLE  73 


QnhstanCB  • 


Each  convicted  person  shall  be  informed  of  any  appellate  procedure 
provided  by  the  occupying  power  and,  in  the  absence  of  an  appellate  procedur 
he  shall  be  permitted  to  petition  or  object  to  the  decision  to  a  competent 
authority  of  the  occupying  power . 

Present  text . 

A  convicted  person  shall  have  the  right  of  appeal  provided  for  by 
the  laws  applied  by  the  court.  He  shall  be  fully  informed  of  his  right  to 
appeal  or  petition  and  of  the  time  limit  within  which  he  may  do  so. 

The  penal  procedure  provided  in  the  present  Section  shall  apply, 
as  far  as  it  is  applicable,  to  appeals.  Vihero  the  laws  applied  by  the  Court 
foake  no  provision  for  appeals,  the  convicted  person  shall  have  the  right  to 
petition  against  the  finding  and  sentence  to  the  competent  authority  of  the 


Occupying  Power, 


\RTICL.o  74 


Substance . 


Representatives  of  the  Protecting  Power  shall  be  permitted  to  attend 


the  trial  of  protected  persons  by  the  Occupying  Power,  "unless  the  hearing 


has,  as  an  exceptional  measure,  to  be  held  in  camera  in  the  interests  of  the 


security  of  the  Occupying  Power,"  Notice  of  the  time  and  place  of  all  such 


trials  shall  be  given  to  the  Protecting  Power.  Notice  of  judgments  involving 


a  death  sentence  or  imprisonment  for  two  years  or  more  must  be  given  to  th< 


Protecting  Power,  and,  in  such  cases  any  time  allowed  for  appeal  shall  not  run 


until  the  notice  of  judgment  has  been  received  by  the  Protecting  Power.  In 


all  other  cases,  representatives  of  the  Protecting  Power  may  inspect  a  record 


Representatives  of  the  Protecting  Power  shall  have  the  right  to 
l^attcnd  the  trial  of  any  protected  person,  unless  the  hearing  has,  as  .an 
fexceptional  measure,  to  bo  held  in  camera  in  the  interests  of  the  security 
the  Occupying  Power,  which  shall  then  notify  the  Protecting  Power.  A 
MBgification  respect  of  the  date  and  place  of  trial  shall  be  sent  to  the 
Ejecting  Power. 


Jvy  judgment  involving  a  sentence  of  death,  or  imprisonment  for 


shall  be  communicated,  with  the  relevant  grounds,  as 


as  possible  to  the  Protecting  Power.  The  notification  shall  contain 
'-nco  to  the  notification  made  under  .rticle  71,  and,  in  the  case  cf 


imprisonment,  the  name  of  the  place  where  the  sentence  is  to  b 
^cord  of  judgments  other  than  those  referred  to  above  shall  be 
court  and  shall  be  open  to  inspection  by  representatives  rf  the 


I  GC  -  Art .  74 

Protecting  Peer,  any  period  allowed  for  appeal  ln  the  ca$e  Qf 
sentences  involving  the  death  penalty,  or  imprisonment  of  two  years  or 

more,  shall  not  run  until  notification  of  judgment  has  been  received 
by  the  Frotecting  Power. 

Prior  texts 

None 

Background 

It  will  be  noted  that  article  71  requires  that  the  Frotecting 

Power  receive  a  detailed  three-weeks  notice  of  the  trial  of  a  protected 

person  on  charges  punishable  by  death  or  imprisonment  for  more  than 

*-o  years.  Under  the  first  paragraph  of  article  74,  the  frotecting 

must  be  sent  a  notice  of  the  time  and  place  of  all  trials  of 
Protected  persons.. 

In  the  BVmt  there  is  n°  Protecting  Power  or  substitute 
therefor,  trial  could  nevertheless  be  held  if  the  betaining  Fewer 

exhausted  all  possible  means  of  bringing  notice  to  the  Fewer 

which  the  accused  person  depends  or,  if  notice  has  reached  that 

|,  *'  aIUr  Waiting  a  reaSOnable  Period  following  its  receipt  if  no 
•"  j0"leQgsment  of  receipt  is  forthcoming. 


iJlTICLE  75 


substance  and  present  text 

In  no  case  shall  persons  condemned  to  death  be  deprived  of  the 
right  of  petition  for  pardon  or  reprieve. 

No  death  sentence  shall  be  carried  out  before  the  expiration  of 
a  period  of  at  least  six  months  from  the  date  of  receipt  by  the  Protecting 
power  of  the  notification  of  the  final  judgment  confirming  such  death  sentence, 
or  of  an  order  denying  pardon  or  reprieve » 

The  six  months  period  of  suspension  of  the  death  sentence  herein 
prescribed  may  bo  reduced  in  individual  cases  in  circumstances  of  grave 
emergency  involving  an  organized  threat  to  the  security  of  the  Occupying 
Power  or  its  forces,  provided  always  that  the  Protecting  Power  is  notified 
of  such  reduction  and  is  given  reasonable  time  and  opportunity  to  make 
Representations  to  the  competent  occupying  authorities  in  respect  of  such 
deat-h  sentences. 

&i2£Uxts 


None, 


jiRTICLE  Ik 


Substance 

Prescribes  the  minimum  conditions  under  which  protected  persons 
sentenced  to  imprisonment  by  the  occupying  power  shall  serve  their  sentences. 

Present  text 

protected  persons  accused  of  offences  shall  be  detained  in  the 
occupied  country,  and  if  convicted  they  shall  serve  their  sentences  therein. 
They  shall,  if  possible,  be  separated  from  other  detainees  and  shall  enjoy 
conditions  of  food  and  hygiene  which  will  be  sufficient  to  keep  them  in  good 
health,  and  which  will  be  at  least  equal  to  those  obtaining  in  prisons  in  the 
occupied  country. 

They  shall  receive  the  medical  attention  required  by  their  state  of 

health. 

They  shall  also  have  the  right  to  receive  any  spiritual  assistance 
which  they  may  require. 

Women  shall  be  confined  in  separate  quarters  and  shall  be  under  the 

j  * 

e°t  supervision  of  women. 


V  del 


Proper  regard  shall  be  paid  to  the  special  treatment  due  to  minors. 
Protected  persons  who  are  detained  shall  have  the  right  to  be  visited 
Agates  of  the  Protecting  Power  and  of  the  International  Committee  of  the 


in  accordance  with  the  provisions  of  Article  143, 


Such  persons  shall  have  the  right  to  receive  at  least  one  relief 
m°nthly. 


I 


Background, 

article  76  generally  corresponds  to  Article  108  of  the  Prisoner 
of  War  Convention  but  does  not  give  a  right  of  correspondence 


ARTICLE  77 


Substance  and. present  text 

Protected  persons  who  have  been  accused  of  offences  or  con¬ 
victed  by  the  courts  in  occupied  territory,  shall  be  handed  over  at 
the  close  of  occupation,  with  the  relevant  records,  to  the  authorities 
of  the  liberated  territory. 

Prior  texts 

None, 

Background 


at  the  close  of  the  United  States  occupation  of  Japan,  we 
did  not  bring  to  this  country  any  Japanese  who  had  been  sentenced  to 
imprisonment  by  our  tribunals.  Those  persons  serving  terms  of 
imprisonment  for  war  crimes  were  turned  over  to  Japanese  custody 
pursuant  to  article  11  of  the  Japanese  Peace  Treaty,  which  provided 
that  Japan  would  carry  out  the  sentences  and  that  clemency,  reduction 
°£  sentence,  or  parole  would  be  granted  only  with  the  concurrence 
0j-  the  Government  or  Governments  which  imposed  a  particular  sentence. 
toi  the  arrangements  made  in  the  United  States  to  consider  re com— 
^ddations  of  the  Japanese  Government  for  clemency,  etc.,  see 
ke°utive  Order  No.  10393  of  September  4,  1952,  17  F.R.  806l, 
fv.  at>lishing  the  Clemency  and  Parole  Board  for  War  Criminals. 


ARTICLE  78 


Substance 

assigned  residence  or  internment  is  the  most  severe  preventive 
security  measure  which  may  be  applied  to  protected  persons  by  an  occupying 
power.  By  analogy  to  Article  43,  the  occupying  power  must  provide  a  pro¬ 
cedure  for  the  reconsideration  or  review  of  the  cases  of  protected  persons 
who  have  been  interned  or  placed  in  assigned  residence,  and  such  decisions 
must,  if  possible,  subject  to  review  every  six  months.  Where  necessary, 
the  occupying  power  must  support  protected  persons  (and  their  dependents) 
who  are  subjected  to  assigned  residence  away  from  their  homes. 

Present  text 

If  the  Occupying  Power  considers  it  necessary,  for  imperative 
reasons  of  security,  to  take  safety  measures  concerning  protected  persons, 
it  may,  at  the  most,  subject  them  to  assigned  residence  or  to  internment. 

Decisions  regarding  such  assigned  residence  or  internment  shall  be 
kade  according  to  a  regular  procedure  to  be  prescribed  by  the  Occupying 
Power  in  accordance  with  the  provisions  of  the  present  Convention,  This 
.Procedure  shall  include  thj  right  of  appeal  for  the  parties  concerned, 
.'-Ppcals  shall  be  decided  with  the  least  possible  delay.  In  the  event  of  the 
Vision  being  upheld,  it  shall  be  subject  to  periodical  review,  if  possible 
v<-ry  Sj_x  monthSj  by  a  competent  body  set  up  by  the  said  Power, 

|-  ^  Protected  persons  made  subject  to  assigned  residence  and  thus 

|  'Paired  to  leave  their  homes  shall  enjoy  the  full  benefit  of  .rticle  39 

0f  the 


present  Convention. 


Prior  texts.- 


None . 

Background 

-j-ticle  78  does  not  require  an  occupying  power  to  go  through 
elaborate  procedures  of  consideration  and  appeal  before  it  may  subject 
protected  persons  in  occupied  territory  to  internment  or  assigned  residence. 
Rather,  an  occupying  power  may  take  such  action  immediately  for  security 
reasons.  However,  it  must  provide  a  procedure  for  reviewing  such  cases  to 
insure  against  oppressive  cr  mistaken  action,  and  this  procedure  must  include 
a  right  of  appeal  from  adverse  decisions  to  some  authority  of  the  occupying 
authority,  .Iso,  adverse  decisions  shall  be  subject  to  periodic  review,  if 
possible,  every  six  months. 

These  provisions  for  review  of  int  .rnraont  and  assigned  residence 
'-ccisions  in  occupied  territory  were  made  more  flexible  than  the  provisions 
-iTticle  43  (governing  review  of  such  decisions  with  respect  to  alien 
enemies  in  the  home  territory  of  a  belligerent)  in  view  of  the  varying  con¬ 
ations  in  occupied  territory.  IIB  Final  Record  440. 


.-Tv:;. 


REGULATIONS  FOR  THE  TREATMENT  OF  INTERNEES 


Section  IV  of  Part  III  of  the  Civilian  Convention,  comprising 
Articles  79-135 >  both  Inclusive,  consists  of  detailed  regulations 
governing  the  treatment  of  civilian  internees  both  in  the  home  territory 
of  a  belligerent  state  and  in  occupied  territory*  The  mistreatment  of 
civilian  internees  by  some  of  the  belligerents  in  World  War  II 
dramatized  the  necessity  for  providing  for  such  war  victims  protection 
akin  to  that  afforded  to  prisoners  of  war*  Since  no  prior  convention 
regulated  the  treatment  of  civilian  internees,  humane  detaining  powers 
could  apply  only  generally  the  analogies  of  the  Prisoner  of  War  Con¬ 
vention.  In  fact,  the  United  States  and  other  belligerents  agreed  to 
apply  to  civilian  enemy  aliens  taken  into  custody  the  provisions  of 
the  1929  Prisoner  of  War  Convention  so  far  as  its  provisions  might  be 
adaptable  to  civilians*  6  Dept,  of  State  Bulletin  2iU60  The  United 
States  Field  Manual  27-10,  Rules  of  Land  Airfare,  par.  70,  also 
provided,  orobably  with  respect  to  occupied  territory,  that  "every 
person  captured  or  interned  by  Buch  captivity  or  internment,  a  prisoner 
of  war,  and  is  entitled  to  be  recognized  and  treated  as  such  under 
the  laws  of  war*" 


However,  the  status  and  problems  of  civilian  internees  differ 
sufficiently  from  those  of  prisoners  of  war  (e*g0,  in  the  presence 
of  dependent  women  and  children)  as  to  warrant  particularized  treatment 
Basically,  the  system  of  protection  established  for  civilian  internees 
is  that  developed  for  prisoners  of  war*  That  is,  it  consists  of 
detailed  rules  to  be  applied  by  the  detaining  power  "with  the  co¬ 
operation  and  under  the  scrutiny  of  the  Protecting  Powers"  (Article  9)* 
To  a  very  large  extent,  these  rules  embody  the  standards  of  treatment 
applied  by  the  United  States  to  interned  alien  enemies  during  World 
War  II*  In  World  War  II,  the  United  States  voluntarily  permitted 
representatives  of  the  Protecting  Powers  and  of  the  International 
Committee  of  the  Red  Cross  to  visit  our  internment  camps*  It  is 
believed  that  this  system  of  protection  will  result  in  better  treat¬ 
ment  of  American  citizens  interned  by  other  countries  in  the  event 
of  war* 

It  shpuld  be  noted  that  the  security  provisions  of  Article  5 
are  applicable  to  the  treatment  of  internees  *  However,  it  should 
be  noted  that  where  a  protected  civilian  in  occupied  territory  is 
interned  for  security  reasons,  he  continues  to  enjoy  his  rights  under 
ibs  Convention,  except  that  he  may  be  deprivod  of  rights  of 
communi cation* 


It  is  also  worth  noting  that  these  interment  regulations,  like 
the  Civilian  Convention  as  a  whole,  were  not  intended  to  create  a 
system  of  judicially  enforceable  rights  in  favor  of  protected  persons 
in  this  country  or  in  occupied  territory.  That  is,  while  ratification 


'  •  ■  • 


of  the  Civilian  Convention  vdll  have  the  effect  of  limiting  con- 
siderably  the  practically  unlimited  powers  of  the  President  under 
tne  Aixan  txiQwy  Act  with  respect  to  interned  alien  enemies,  it  is 
nothin  tended  to  abrogate  the  principle  of  Ludecke  v.  Watkins.  33<S^ 
thf?  ^he^urts  will  go  no  further  than  to  ascertain 

nay.  Hor  is  it  intended 
i«E»  33?  U.  S.  763,  that 
to  our  courts. 


whether  the  alien  involved  is  a 
to  change  the  rule  of  Johnson  v 
non-resident  alien  enemies  have 


OS-79 


ARTICLE  7 9 


Article  79  merely  reiterates  that  protected  persons  shall 
not  be  interned  in  the  territory  of  the  detaining  power  except  in 
accordance  with  Articles  L1-U3,  or  in  occupied  territory  except  in 
accordance  with  Articles  68  and  78. 


Present  text 


The  Parties  to  the  conflict  shall  not  intern  protected 
except  In  accordance  with  the  provisions  of  Articles  Ul; 


GC-80 


ARTICLE  80 


Substance  and  Present  text 


Internees  shall  rotain  their  full  civil  capacity  and  shall 
exercise  such  attendant  righto  as  may  be  compatible  with  their 
status o 

Prior  texts 


Background 


Article  80  generally  corresponds  to  the  third  paragraph  of 
Article  lh  of  the  Prisoner  of  War  Convention.  It  is  intended  to 
incurs  that  the  fact  of  internment  shall  not  deprive  protected 
persons  of  their  civil  capacity,  such  as  to  enter  into  a  contract, 
to  make  a  will,  or  own  and  transfer  property,  although  it  is  clear 
that  some  of.  these  aspects  of  normal  civil  capacity  may  be  affected 
drastically  by  general  legislation  such  as  alien  property  laws* 


j  r  -(Wr  . 


|  ||jl 

V 
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80-1 


00-81 


.  '  ?; 
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IMBP^  ;i 


ARTICLE  81 


Substance 


Article  81  imposes  upon  the  detaining  power  the  cost  of 
maintaining  internees,  and  the  obligation  of  providing  internees 
'•the  medical  attention  required  by  their  state  of  health.”  It 
specifically  provides  that  the  cost  of  maintaining  internees  shall 
not  be  deducted  from  allowances,  salaries  or  credits  due  to  them. 

The  third  paragraph  of  Article  81  reiterates  the  requirement  of  the 
second  paragraph  of  Article  39  that  a  detaining  power  shall  support 
the  dependents  of  internees  if  such  dependents  are  without  adequate 
means  of  support  or  unable  to  earn  a  living * 

Present  text 

Parties  to  the  conflict  who  intern  protected  persons  shall 
be  bound  to  provide  free  of  charge  for  their  maintenance,  and  to  grant 
them  also  the  medical  attention  required  by  their  state  of  health. 

No  deduction  from  the  allowances,  salaries  or  credits  due 
to  the  internees  shall  be  made  for  the  repayment  of  these  costs. 

The  Detaining  Power  shall  provide  for  tire  support  of  those 
dependent  on  the  internees,  if  3uch  dependents  are  without  adequate 
means  of  support  or  are  unable  to  earn  a  living. 


Prior  texts 


None. 

Background 

The  obligation  of  a  detaining  power  to  support  interned 
protected  persons  has  a  counterpart  In  Article  1$  of  the  Prisoner 
of  War  Convention.  American  experience  in  World  War  II  showed  ths 
necessity  of  making  detailing  powers  responsible  for  the  support  of 
internees’  dependents  who  are  unable  to  maintain  themselves. 


81-1 


ARTICLE  82 


Substance 


Article  82  provides  that  as  far  as  possible  a  detaining 
power  shall  accommodate  Internees  according  to  their  nationality, 
language  and  customs,  and  that  internees  who  are  nationals  of  the 
same  country  shall  not  be  separated  merely  because  they  have 
different  languages  »  The  second  and  third  paragraphs  of  Article  82 
would  preserve  and  continue  the  family  life  of  internees  in  three 
ways:  (1)  members  of  the  same  family,  particularly  parents  and 
children,  must  be  interned  in  the  same  place  except  inhere  temporary 
separation  becomes  necessary  for  reasons  of  employment,  health,  or 
penal  or  disciplinary  action;  (2)  internees  may  request  that  their 
children  who  are  left  at  liberty  without  parental  car©  shall  be 
interned  with  them;  (3)  wherever  possible,  interned  members  of  the 
same  family  shall  be  housed  together  and  separated  from  other 
internees  "together  with  other  facilities  for  leading  a  proper  family 
life. n 


The  Detaining  Power  shall,  as  far  as  possible,  accommodate 
the  internees  according  to  their  nationality,  language  and  customs® 
Internees  who  are  nationals  of  the  same  country  shall  not  be  separated 
merely  because  they  have  different  languages. 

Throughout  the  duration  of  their  internment,  members  of 
the  same  family,  and  in  particular  parents  and  children,  shall  be 
lodged  together  in  the  same  place  of  internment,  except  when  separation 
of  a  temporary  nature  is  necessitated  for  reasons  of  employment  or 
health  or  for  the  purposes  of  enforcement  of  the  provisions  of 
Chapter  IX  of  the  present  Section.  Internees  may  request  that  their 
ehildren  who  are  left  at  liberty  without  parental  care  shall  be 
Interned  with  them0 


Wherever  possible,  interned  members  of  the  same  family 
Si'  -Il  be  housed  in  the  same  premises  and  given  separate  accommodation 
£ro®  other  internees,  together  with  facilities  for  leading  a  proper 
family  life® 

££ior  texts 


gound 


The  first  paragraph  of  Article  82  generally  corresponds  to 
paragraph  of  Article  22  of  the  Prisoner  of  War  Convention® 


It  was  brought  out  at  the  Geneva  Conference  that  it  might  not  be 
practical  for  a  detaining  power  to  accommodate  in  a  single  place 
all  of  the  internees  of  a  particular  nationality#  Conceivably, 
there  could  be  too  many  internees  of  a  given  nationality  to  permit 
their  adequate  treatment  and  secure  detention  in  a  single  place  of 
internment.  Again,  it  may  be  necessary  to  separate  internees 
because  of  bitter  political  differences  between  them,  or  to  provide 
special  accommodations  for  family  groups,  or  to  isolate  those  with 
contagious  diseases  or  requiring  special  medical  care.  The  phrase 
"as  far  as  possible"  in  the  first  sentence  of  Article  82  was 
intended  to  allow  for  those  practical  problems.  II  B  Final  Record 
Ulil«-ldk3 » 


The  second  sentence  of  Article  82  provides  that  "Internees 
who  are  nationals  of  the  same  country  shall  not  be  separated  merely 
because  they  have  different  languages."  This  reflects  the  fact  that 
in  many  countries  several  languages  are  in  U3e.  It  may  also  reflect 
the  thought  that  In  some  countries  there  are  minority  groups  with 
distinctive  languages,  and  that  internees  who  are  members  of  such 
minorities  should  not  be  interned  separately  from  members  of  the 
dondRtnt  group  in  their  country.  However,  it  is  clear  that  the 
detaining  power  may,  if  there  is  bad  feeling  between  such  groups,, 
accommodate  them  separately  so  as  to  eliminate  the  possibility  of 
disorder. 


Bn  Family  Groups 

The  second  and  third  paragraphs  of  Article  82  are  designed 
to  preserve  and  protect  family  groups  in  internment.  During  World 
War  II,  the  United  States  established  an  internment  camp  at  Crystal 
City,  Texas,  with  special  facilities  for  interned  family  groups.  It 
should  be  noted  that  this  provision  for  keeping  family  groups  intact 
is  subject  to  the  security  provisions  of  Article  with  the  result  that 
for  reasons  relating  to  the  security  of  the  detaining  power  an  internee 
may  be  accommodated  separately  from  his  family. 

The  second  paragraph  of  Article  82  provides  that  "Internees 
may  request  that  their  children  who  are  left  at  liberty  without 
parental  care  shall  be  interned  with  them.  It  should  be  noted  that 
the  detaining  power  is  not  required  to  grant  such  request.  The  nature 
and  purpose  of  the  provision  is  described  as  follows  in  the  report  of 
Committee  III  of  the  Geneva  Conference  (II  A  Final  Record  836): 

*  *■  »  The  addition  of  the  words  "and  without 
parental  care"  would  mean,  for  example,  that  if  only 
one  parent  were  interned,  that  parent  would  not  have 
any  right  under  the  Convention  to  request  the  intern- 
ment  of  a  child  in  the  care  of  the  other.  On  the  other 
hand,  if  both  parents,  or  the  only  surviving  parent, 
were  interned,  that  right  would  exist.  It  had  been 
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suggested  that  internment  of  a  child  at  the 
request  of  a  parent  might  be  limited  to  children 
under  16,  but  the  general  feeling  was  that  this 
was  unnecessary,  since  there  was  no  strict 
obligation  to  act  on  the  parents’  request,  but 
merely  a  moral  obligation  to  consider  all  the 
circumstances,  which  would  include  amongst  other 
things  the  age  of  the  childo 


ARTICLE  8. 


Substance 


Article  83  provides  that  internment  camps  shall  not  be  set 
up  in  places  particularly  exposed  to  the  dangers  of  war,  that  the 
detaining  power  shall  notify  eneny  powers  of  the  geographical 
location  of  places  of  internment,  and  that  '’whenever  military  con¬ 
siderations  permit”  internment  camps  shall  be  marked  by  the  letters 
IC  clearly  visible  in  daytime  from  the  air*  However,  the  powers 
concerned  may  agree  upon  any  other  system  of  marking «  No  plaoe 
other  than  an  internment  camp  may  be  marked  ae  such* 


The  Detaining  Power  shall  not  set  up  places  of  internment  in 
areas  particularly  exposed  to  the  dangers  of  war* 


The  Detaining  Power  . shall  give  the  enemy  Powers,  through  the 
intermediary  of  the  Protecting  Powers,  all  useful  information  regarding 
the  geographical  location  of  places  of  intemrasnto 


Whenever  military  considerations  permit,  internment  camps  shall 
be  indicated  by  the  letters  IC,  placed  so  as  to  be  clearly  visible  in 
the  daytime  from  the  air.  The  Powers  concerned  may,  however,  agree 
upon  any  other  system  of  narking.  No  place  other  than  an  internment 
camp  shall  be  marked  as  such* 


A.  Places  of  internment 


The  first  paragraph  of  Article  83  means  that  places  of  internment 
should  not  be  established  adjacent  to  a  military  air  field  or  any 
similar  facility  or  area  which  might  reasonably  be  expected  to  be  an 
object  of  attack* 


30  Harking 

The  second  and  third  paragraphs  of  Article  83  correspond  to  the 
third  and  fourth  paragraphs  of  Article  23  of  the  Prisoner  of  War 
Convention*  It  should  be  noted  that  while  the  detaining  power  must 
inform  eneny  powers  of  the  location  of  "places  of  internment,"  the 
Pricing  provisions  of  paragraph  three  apply  only  to  "internment  camps 


This  variation  is  deliberate,  "it  being  regarded  as  unreasonable  to 
require  the  marking,  for  example,  of  places  where  internees  are  kept 
merely  in  temporary  custody  ponding  transfer  to  a  place  of  permanent 
internment,  or  the  marking  of  hospitals  or  institutions  simply 
because  internees  are  being  treated  there.”  Report  of  Committee  III 
of  the  Geneva  Conference  (IIA  Pinal  Record  836). 


The  requirement  for  marking  internment  camps  is  subject  to  the 
limitation  "Whenever  military  considerations  permit”  (which  also 
appears  in  the  corresponding  Article  23  of  the  Prisoner  of  War 
Convention).  This  reflects  the  fact  that  if  the  internment  camp  is 
identified  by  the  letters  IC  or  otherwise  so  as  to  be  clearly 
identifiable  from  the  air,  after  the  detaining  power  has  notified 
an  enemy  power  of  the  location  of  an  internment  camp,  the  camp  may 
serve  as  a  navigating  guide  or  point  for  hostile  aircraft.  The 
clause  "whenever  military  consideration  permit”  was  added  for  the 
express  purpose  of  enabling  belligerent  countries,  particularly  those 
of  small  area,  to  prevent  such  use  of  internment  camp  markings  0  IIB 
Pinal  Record  uhli. 


It  should  also  be  noted  that  under  Article  83  "No  place  other 
than  an  internment  camp  may  be  marked  as  such,"  This  moans  that  no 
other  buildings  or  areas  may  be  marked  IC,  or  in  any  other  way  which 
has  been  agreed  upon  by  the  powers  concerned  as  a  system  of  marking 
internment  camps.  As  a  practical  matter,  this  means  that  no  buildings 
or  area  other  than  internment  camps  may  display  the  letters  IC  in 
such  a  way  (e0g.,  as  on  a  roof)  as  to  be  visible  from  the  air.  While 
this  restriction  on  the  use  of  the  specific  markings  probably  is  a 
self-executing  provision  of  the  Civilian  Convention,  it  Twrnld  be 
desirable  to  reinforce  it  by  legislation  providing  penal  sanctions, 
as  by  an  amendment to  18  U.S.  Code  706  (which  restricts  the  use  of 
the  Red  Cross  emblem). 


\ 
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ARTICLE  8h 


Substance  and  present  text 

Internees  shall  be  accommodated  and  administered  separately 
from  prisoners  of  war  and  from  persons  deprived  of  liberty  for  any 
other  reason. 

Prior  texts 


None. 


Background 

The  corresponding  Article  7U  of  the  Stockholm  draft  provided 
that  "Places  of  internment  for  protected  persona  shall  be  distinct 
from  place  of  internment' for  prisoners  of  war,  and  from  places  where 
persons  deprived  of  liberty  for  any  other  reason  are  confined®  (emphasis 
supplied).  This  language  would  have  forbidden  even  the  temporary 
detention  of  internees  in  an  ordinary  prison  or  Jail.  The  provision 
was  changed  to  its  present  form  so  as  to  take  into  account  the  fact 
that  immediately  following  the  outbreak  of  hostilities  a  detaining 
power  may  find  it  necessary  to  accommodate  internees  in  an  existing 
prison  while  internment  facilities  are  being  prepared.  Even  under 
such  circumstances,  however,  the  detaining  power  is  required  to  "keep 
internees  out  of  contact  with  ordinaxy  criminals  and  to  provide  for 
them  separately  in  matters  of  administration."  IIA  Final  Record 
836-837«  This  is  in  accordance  rdth  American  practice  In  World  War  II. 
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ARTICLE  85 


Substance 


Requires  the  detaining  power  to  provide  internees  with 
housing  and  sanitary  facilities  meeting  specified  standards. 

Present  text 


The  Detaining  Power  is  bound  to  take  all  necessary  and 
possible  measures  to  ensure  that  protected  persons  shall,  from  the 
outset  of  their  internment,  be  accommodated  in  buildings  or  quarters 
which  afford  every  possible  safeguard  a3  regards  hygiene  and  health, 
and  provide  efficient  protection  against  the  rigours  of  the  climate 
and  the  effects  of  the  war.  In  no  case  shall  permanent  places  of 
internment  be  situated  in  unhealthy  areas,  or  in  districts  the  climate 
of  which  is  injurious  to  the  internees.  In  all  cases  where  the 
district,  in  which  a  protected  person  is  temporarily  interned,  is  in 
an  unhealthy  area  or  has  a  climate  which  is  harmful  to  his  health, 
he  shall  be  removed  to  a  more  suitable  place  of  internment  as  rapidly 
as  circumstances  permits 

The  premises  shall  be  fully  protected  from  dampness,  adequately 
heated  and  lighted,  in  particular  between  dusk  and  lights  out.  The 
sleeping  quarters  shall  be  sufficiently  spacious  and  well  ventilated, 
and  the  internees  shall  have  suitable  bedding  and  sufficient  blankets, 
account  being  taken  of  the  climate,  and  the  age,  sex,  and  state  of 
health  of  the  internees. 

Internees  shall  have  for  their  use,  day  and  night,  sanitary 
conveniences  which  conform  to  the  rules  of  hygiene  and  are  constantly 
maintained  in  a  state  of  cleanliness.  They  shall  be  provided  with 
sufficient  water  and  soap  for  their  daily  personal  toilet  and  for 
washing  their  personal  laundry;  installations  and  facilities  necessary 
for  this  purpose  shall  be  granted  to  them.  Showers  or  baths  shall 
also  be  available.  The  necessary  time  shall  be  set  aside  for  washing 
and  for  cleaning. 

Whenever  it  is  necessary,  as  an  exceptional  and  temporary 
measure,  to  accommodate  women  internees  who  are  not  members  of  a 
family  unit  in  the  same  place  of  internment  as  men,  the  provision  of 
separate  sleeping  quarters  and  sanitary  conveniences  for  the  use  of 
such  women  internees  shall  be  obligatory. 

Zpior  texts 


None. 


Article  35  generally  corresponds  to  Articles  22  and  2$  of 
the  Prisoner  of  War  Convention*  These  important  requirements  as  to 
housing  and  sanitation  reflect  American  practice  in  World  War  II 0 
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ARTICLE  86 


Substance  and  present  text 

The  Detaining  Power  shall  place  at  the  disposal  of  interned 
persons,  o.-  whatever  denomination,  premises  suitable  for  the  boldine 
of  their  religious  services* 

Prior  texts 


None. 


Background 


Article  86  generally  corresponds  to  the 
or  article  3li  of  the  Prisoner  of  Far  Convention* 


second  paragraph 


_ 


ARTICLE  87 


Substance 


Detaining  power  mu3t  establish  a  canteen  in  each  place  of 
internment  and  devote  canteen  profits  to  the  welfare  of  the  internees 

Present  text 


Canteens  shall  be  installed  in  every  place  of  internment, 
except  where  other  suitable  facilities  are  available.  Their  purpose 
shall  be  to  enable  internees  to  make  purchases,  at  prices  not  higher 
than  local  market  prices,  of  foodstuffs  and  articles  of  everyday  use, 
including  soap  and  tobacco,  such  as  would  increase  their  personal 
well-being  and  comfort. 

Profits  made  by  canteens  shall  be  credited  to  a  welfare  fund 
to  be  sot  up  for  each  place  of  internment,  and  administered  for  the 
benefit  of  the  internees  attached  to  such  place  of  internment.  The 
Internee  Committee  provided  for  in  Article  102  shall  have  the  right 
to  check  the  management  of  the  canteen  and  of  the  said  ibndr 

When  a  place  of  internment  is  closed  down,  the  balance  of 
the  welfare  fund  shall  be  transferred  to  the  welfare  fund  of  a  place 
of  internment  for  internees  of  the  same  nationality,  or,  if  such  a 
place  does  not  exist,  to  a  central  welfare  Aind  which  shall  be 
administered  for  the  benefit  of  all  internees  remaining  in  the  custody 
of  the  Detaining  Power.  In  case  of  a  general  release,  the  said  profits 
shall  be  kept  by  the  Detaining  Power,  subject  to  any  agreement  to  the 
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Safe&aaeft 

Article  88  requires  the  detaining  power  to  provide  shelters 
In  places  of  internment  exposed  to  air  raids  and,  generally,  to  apply 
to  internees  the  same  protective  measures  as  are  enjoyed  by  the  local 
population  (&.£.,  gas  masks).  The  detaining  power  Bust  take  appropriate 
stops  to  minimise  the  danger  of  fire  in  places  of  internment. 


i 


hi  all  places  of  internment  exposed  to  air  raids  and  other 
hazards  of  war,  shelters  adequate  in  number  and  structure  to  ensure 
the  necessary  protection  shall  be  installed.  In  case  of  alarms,  the 
internees  shall  be  free  to  enter  such  shelters  as  quickly  as  possible, 
excepting  those  who  remain  for  the  protection  of  their  quarters  against 
the  aforesaid  hazards.  Any  protective  measures  taken  In  favor  at  the 
population  shall  also  apply  to  them. 

All  due  precautions  must  be  taken  In  places  of  Internment  against 
the  danger  of  fire. 


None. 


Article  88  generally  corresponds  to  the  second  paragraph  of 
s,  •Article  23  of  the  Prisoner  of  War  Convention.  It  is  deliberately 

Phrased  so  "as  not  to  impose  an  obligation  to  Install  air-raid  shelters, 
for  example,  on  countries  which  do  not  consider  themselves  within 
rango  of  hostile  action."  IIA  Final  Record  837. 


Article  89  prescribes  nutritional  standards  to  be  followed 
by  a  detaining  power  in  caring  for  internees*  The  basic  nutritional 
standard  is  that  the  food  "shall  be  sufficient  in  quantity,  quality 
and  variety  to  keep  internees  In  a  good  state  of  health  and  prevent 
the  development  of  nutritional  deficiencies."  Appropriate  additions 
to  or  variations  in  rations  are  required  far  internees  who  work  and 
expectant  and  nursing  mothers  and  children  under  13. 


Dally  food  rations  for  internees  shall  be  sufficient  in 
quantity,  quality  and  variety  to  keep  internees  in  a  rood  state  of 
health  and  prevent  the  development  of  nutritional  deficiencies. 
Account  shall  also  be  taken  of  the  customary  diet  of  the  Internees 

Internees  shall  also  be  plvnn  the  means  by  which  they  can 
prepare  for  themselves  any  add'  oml  food  in  their  possession. 


Sufficient  drinking  water  all  be  supplied  to  internees 
use  of  tobacco  shall  be  permitted. 


Internees  who  work  shall  -  ?  ive  additional  rations  in  pro¬ 
portion  to  the  kind  of  labour  -id  oh  they  perform. 

Expeotant  and  nursing  mothers,  and  'hildron  under  fifteen  years 
of  age,  shall  be  given  additional  food,  \a  proportion  to  their 
psychological  needs. 


The  nut/iticnal  standards  of  rticlo  are  important,  during 
World  War  II,  the  United  States  and  other  belligerents  under  tool  to 
treat  civilian  Internees  in  accordance  with  the  1929  Prisoner  of  War 
to  the  extent  that  it  was  adaptable  to  civilians.  The 
Jtotritior.  st  ndard  in  rticle  11  of  the  1929  Convention  was  that  The 
*°od  rati on  of  prisoners  of  war  shall  bo  equivalent  in  quantity  and 
V^alitj  to  that  of  tiie  depot  troops."  World  War  II  demonstrated  that 
health  of  Americans  was  gravely  impaired  when  they  were  i  ore  ki 

to  subsist 


to  subsist  upon  the  rations  of  rear  area  Japanese  troops,  for  example, 
American  internees  suffered  sharp  losses  in  weight  and  snob  nutritional 
diseases  as  beri  beri.  Accordingly,  the  so-called  national  standard  bas 
been  abandoned  in  favor  of  a  requirement  of  such  food  rations,  as  taking 
Into  account  the  customary  diet  of  internees,  will  keep  then  "in  a 
good  state  of  health  and  prevent  tbs  development  of  nutritional  diseases 
In  the  event  of  a  future  conflict,  this  provision  should  be  of  great 
benefit  to  American  nationals  interned  abroad.  A  similar  change  appears 
in  Article  26  of  the  new  Prisoner  of  War  Convention. 


Jobetanca 

Article  91  (together  with  Article  92)  defines  the  standards  of 
medical  treatment  which  the  detaining  power  must  provide  for  civilian 
Internees  without  charge. 


Every  place  of  internment  shall  have  an  adequate  infirmary, 
under  the  direction  of  a  qualified  doctor,  where  internees  may  have  the 
attention  they  require,  as  well  as  an  appropriate  diet.  Isolation 
wards  shall  be  set  aside  for  cases  of  contagious  or  mental  diseases. 


Maternity  cases  and  internees  suffering  from  serious  diseases, 
or  whose  condition  requires  special  treatment,  a  surgical  operation  or 
hospital  case,  must  be  admitted  to  any  institution  where  adequate 
treatment  can  be  given  and  shall  receive  care  not  inferior  to  that 
provided  for  the  general  population. 


internees  shall,  for  preference,  have  the  attention  of  medical 
personnel  of  their  own  nationality. 


Internees  may  not  be  prevented  from  presenting  themselves  to 
the  medical  authorities  for  examination .  The  medical  authorities  of 
the  Detaining  Power  shall,  upon  request, ' issue  to  every  internee  who 
has  undergone  treatment  an  official  certificate  showing  the  nature  of 
his  illness  or  injury,  and  the  duration  and  nature  of  the  treatment  gtvon, 
A  duplicate  of  this  certificate  shall  be  forwarded  to  the  Central  Agency 
provided  for  in  Article  140. 


Treatment,  including  the  provision  of  any  apparatus  necessary 
for  the  maintenance  of  internees  in  good  health,  particularly  dentures 
and  other  artificial  appliances  and  spectacles,  shall  be  free  of  charge 
to  the  internee. 


Article  91  generally  corresponds  to  Article  30  of  the  Prisoner  of 
War  Convention.  During  World  War  II,  the  United  States  applied  to 
civilian  internees  at  least  the  standards  of  medical  care  prescribed  by 
yrticlea  14  and  15  of  the  1929  Prisoner  of  War  Convention.  Article  91 
(and  Article  92),  like  Articles  30  and  31  of  the  new  Prisoner  of  "ar 
Convention,  prescribe  more  detailed  standards  of  medical  treatment,  such 
Qa  requiring  that  the  monthly  medical  inspections  of  internees  include 
checking  their  weight  and  that  they  receive  an  annual  radioacopic 
examination  (to  detect  tuberculosis). 


The  requirement  of  the  fourth  paragraph  of  Article  91  for  the 
Bauance  of  certificates  of  illness  or  injury  derives  frosn  Article  14 
9?  the  1929  Prisoner  of  War  Convention. 
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Article  92  requires  monthly  medical  examinations  of  internees, 
and  an  animal  radios  copie  examination. 


Medical  inspections  of  internees  shall  be  made  at  least  once  a 
month.  Their  purpose  shall  be.  In  particular,  to  supervise  the  general 
state  of  health,  nutrition  and  cleanliness  of  internees,  and  to  detect 
contagious  diseases,  especially  tuberculosis,  malaria,  and  venereal 
diseases.  Such  Inspections  shall  include,  in  particular,  the  cheeking 
of  weight  of  each  internee  and,  at  least  once  a  year,  radios copic 
examination. 

■gc4g£,.1ffiria 

None. 

flaaftggaft 

Article  92  generally  corresponds  to  Article  31  of  the  Prisoner  of 
War  Convention.  While  these  requirements  for  medical  examinations 
embody  a  higher  standard  of  preventive  medical  care  than  is  enjoyed 
normally  by  the  civilian  population  of  the  United  States,  they  merely 
reflect  the  fact  that  internees  are  not  in  a  position  to  be  responsible 
for  their  own  medical  care.  They  also  provide  a  good  objective  standard 
by  which  to  measure  the  general  treatment  of  internees. 


Article  93  guarantees  to  internees  freedom  of  religious  worship, 
subject  only  to  the  disciplinary  routine  of  the  place  of  internment, 
interned  ministers  shall  be  allowed  to  minister  to  their  fellow  Internees 
and  shall  be  allocated  between  the  places  of  internment  containing 
internees  of  the  same  religious  faith  or,  if  they  are  too  few  in  number, 
transported  to  such  places.  Interned  ministers  may  communicate  with 
religious  authorities  of  the  detaining  country  and,  as  far  as  possible, 
with  international  religious  organizations  of  their  faith,  but  subject 
to  the  censorship  provisions  of  Article  112.  When  there  are  too  few 
interned  ministers  to  maintain  the  religious  observances  of  the  internees, 
local  religious  authorities  of  the  same  faith  may,  in  agreement  with 
the  detaining  power,  supply  ministers  or  qualified  laymen. 


Internees  shall  enjoy  complete  latitude  in  the  exercise  of  their 
religious  duties,  including  attendance  at  the  services  of  their  faith, 
on  condition  that  they  comply  with  the  disciplinary  routine  prescribed 
by  the  detaining  authorities. 

Ministers  of  religion  who  are  interned  shall  be  allowed  to 
minister  freely  to  the  members  of  their  community.  For  this  purpose, 
the  Detaining  Power  shall  ensure  their  equitable  allocation  amongst 
the  various  places  of  internment  in  which  there  are  internees  speaking 
the  same  language  and  belonging  to  the  same  religion.  Should  suoh 
ministers  be  too  few  in  number,  the  Detaining  Power  shall  provide  them 
with  the  necessary  facilities,  including  means  of  transport,  for  moving  from 
one  place  to  another,  and  they  shall  be  authorized  to  visit  any  internees 
who  are  in  hospital.  Ministers  of  religion  shall  be  at  liberty  to 
correspond  on  matters  concerning  their  ministry  with  the  religious 
authorities  in  the  country  of  detention  and,  as  far  as  possible,  with 
the  international  religious  organizations  of  their  faith.  Such  corres¬ 
pondence  shall  not  be  considered  as  forming  a  part  of  the  quota  mentioned 
■y*  Article  107.  It  shall,  however,  be  subject  to  the  provisions  of 
Article  112 o 

When  internees  do  not  have  at  their  disposal  the  assistance  of 
Ministers  of  their  faith,  or  should  these  latter  to  be  too  few  in 
<  t>er,  the  local  religious  authorities  of  the  same  faith  may  appoint, 
agreement  with  the  Detaining  Power,  a  minister  of  the  internees' 

,  th  or,  if  such  a  course  is  feasible  from  a  denominational  point  of 
*^8w,  a  minister  of  similar  religion  or  a  qualified  layman.  The  latter 
enjoy  the  facilities  granted  to  the  ministry  he  has  assumed, 
arsons  so  appointed  shall  comply  with  all  regulations  laid  down  by 
detaining  Power  in  the  interests  of  discipline  and  security. 


GC-93 


Since  It  may  be  assumed  that  clergymen  would  be  interned  only  for 
compelling  security  reasons,  it  should  be  noted  that  their  right  to 
travel  from  one  place  of  internment  to  another  is  subject  to  the 
security  provisions  of  Article  5* 


Article  94  requires  the  detaining  paver  to  provide  reasonable 
educational  and  recreational  facilities  for  internees,  particularly 
for  children. 


The  Detaining  Power  shall  encourage  intellectual,  educational 
and  recreational  pursuits,  sports  and  games  amongst  internees,  whilst 
leaving  them  free  to  take  part  in  them  or  not.  It  shall  take  all 
practicable  measures  to  ensure  the  exercise  thereof,  in  particular  by 
providing  suitable  premises. 

All  possible  facilities  shall  be  granted  to  internees  to  continue 
their  studies  or  to  take  up  new  subjects.  The  education  of  children 
end  young  people  shall  be  ensured;  they  shall  be  allowed  to  attend 
schools  either  within  the  place  of  internment  or  outside. 


GC-94 


From  the  point  of  view  of  the  detaining  power,  providing  internees 
with  reasonable  facilities  for  education  and  recreation  is  not  only 
humane,  but  also  tends  to  maintain  the  morale,  health  and  good  conduct 
of  internees.  During  World  War  II,  the  United  States  organised  such 
facilities  in  its  internment  camps. 

A  detaining  power  could  discharge  its  obligation  to  ensure  the 
education  of  internees ?  children  by  permitting  adult  internees  to 
provide  schooling  with  facilities  provided  ty  the  detaining  power  or, 
if  such  is  not  feasible,  by  directly  providing  appropriate  instruction. 
It  should  be  emphasized  that  under  Article  94  internees  may  not  be 
compelled  to  take  courses  of  instruction,  since  in  the  past  such 
compulsion  has  often  been  associated  with  propaganda  and  "brainwashing.* 


94-1 


Internees  shall  be  given  opportunities  for  physical  exercise, 
sports  and  outdoor  games.  For  this  purpose,  sufficient  open  spaces 
shall  be  set  aside  in  all  places  of  internment.  Special  playgrounds 
shall  be  reserved  for  children  and  young  people. 


HTICLE  95 


Subs  fcance 

Article  95  sharply  limits  tho  work  which  oivilian 
intorneoa  may  be  compelled  to  do,  and  prescribes  in  dotall 
tho  working  conditions  undor  which  thoy  may  perform  vol¬ 
untary  worko 


la  tomes  s 


a.  practice  of  United  States 

The  principle  of  the  first  paragraph  of  article  05 
that  intorneos  shall  not  be  obligod  co  work  (except  In  the 
operation  and  maintenance  of  placer;  of  Internment)  was 
followed  by  the  Unitod  States  'with  in  spect  to  alien  onemies 
intornod  in  this  country  in  World  •  ,ur  II.  Indeed,  the  agree¬ 
ment  between  Unitod  ftates  and  Japan  to  treat  each  other’s 
internod  nationals  in  accordance  with  the  1929  Prisoner  of 
..ar  Convention  expressly  provided  that  civ  lion  internees 
should  not  be  oompellod  to  work.  6  Department  of  State 
Bulletin  (1942)  446c 


Under  the  third  paragraph  of  article  95,  internees 
may  be  compelled  to  perform  work  connected  with  the  operation 
and  maintenance  of  Inurnment  camps.  In  particular,  interned 
doctors  and  dentists  ray  be  required  to  ronuer  professional 
sorvices  to  their  fellow  intemoos.  The  detaining  power 
is  not  required  to  ;  ay  intornoes  for  such  work  whon  performed 
on  a  sporadic  or  retaining  basis;  however,  the  detaining 
power  must  pay  fair  wage3  to  internees  permanently  assigned 
to  such  work  (e.g. ,  kitchen  or  laundry)  and  must  provide 
them  wit;,  working  conditions  and  a  scale  of  compenc-tlcn  for 
occupational  accidonts  and  diseases  not  inferior  tc  those 
.  applicable  tc  work  of  the  same  naturo  in  tho  same  district. 


r..  voluntary  work  by  intornoes 


Internees  may  voluntarily  perform  work  in  the 
categories  of  work  which  civilian  protected  persons  who  are 
not  intornod  may  bo  compollod  to  perform  in  the  home  terri¬ 
tory  of  a  belligerent  powor  or  lu  occupied  territory  under 
articles  43  and  51,  respectively.  Under  Article  43,  a 
Wliigeront  powor  my  compol  protected  Dersons  in  its  home 
tor  .  itory  to  perform  "work  which  is  normally  necessary  to 
QCauro  the  fooding,  sheltering,  clothing,  transport  and 
ns  1 1th  or  Unman  beings,”  and  under  Article  51,  protected 
persons  In  occupies  territory  may  be  required  to  perform 
'•yk  in  those  oatogorios  and  work  necessary  for  tho  needs 
tho  array  of  occupation  and  for  tho  public  utility  ser- 
vioes.  Under  both  ^rticlos  40  and  51,  protected  persons  who 


Tho  working  conditions  and  the  scale  of  compensation  for 
occupational  accidents  and  diseases  tc  intornees  thus 
detailed,  shall  not  be  inferior  to  those  applicable  to 
work  of  the  same  naturo  in  the  same  district. 


Prior  texts. 


Nono. 


Background 


IVhere  intornees  porform  work  other  than  that  in¬ 
volved  in  the  operation  and  maintenance  of  places  of  intern¬ 
ment,  the  detaining  power  remains  responsible  "for  all 
working  conditions,  for  medical  attention,  for  the  payment  of 
wages,  and  for  ensuring  that  all  employed  internees  receive 
compensation  ffa*  occupational  accidonts  and  diseases."  Hie 
standards  for  such  working  conditions  and  compensation  shall 
not  be  inferior  to  those  obtaining  for  work  of  the  same  nature 
in  the  some  district. 

Wages  for  such  work  must  be  determined  on  an  equi¬ 
table  basi3  by  agreement  between  the  internees,  the  detaining 
power,  and  the  employor  {if  other  than  the  detaining  power). 
Such  wage  agreements  may  take  into  account  the  obligation 
of  the  detaining  power  to  support  the  internees;  that  is, 
such  agreements  may  provide  that  a  portion  of  the  wages 
earned  by  an  internee  may  be  retained  by  or  paid  over  to  the 
dotalning  power  in  reimbursement  of  its  cost  of  supporting 
the  internee.  As  stated  in  the  report  of  Committee  III  of 
the  Goneva  Conference,  "it  is  not  intended  that  the  inter¬ 
nees^  shall  be  entitled  to  recoive  by  way  of  wages  the  whole 
of  the  amount  paid  over  by  3uch  an  employer,  sinco  this 
might  lead  to  fantastic  results,  the  internee  being,  unlike 
tho  ordinary  worker  in  the  district,  a  person  who  has  been 
divested  of  all  normal  financial  responsibilities."  IIA 
Pinal  Record  839. 

d#  Workmen *  s  compensation 

Hie  provision  that  the  detaining  power  shall  provide 
compensation  for  occupational  accidents  and  diseases  lias  ita 
origin  in  Article  27  of  the  1929  Prisoner  of  7/ar  Convention, 
although  under  Articles  54  and  68  of  the  1949  Prisoner  of 
•_jar  Convention  prisoners  of  war  must  seek  such  compensation 
from  thoir  homo  governments.  Differont  treatment  for  clv.lian 
internoes  is  Justified  on  the  ground  that  they  cannot  roly 
upon  the  retirement  and  disability  benefits  usually  aval  able 
to  military  person. .el. 


CG-95 

It  is  not  entirely  clear  whethor  the  requirement 
of  compensation  for  occupational  accidents  and  diseases  is 
absolute,  without  re  guru  to  whether  the  particular  type  of 
work  Is  coverod  by  workmen’s  compensation  laws  in  the  parti¬ 
cular  aroa.  As  a  matter  of  policy,  since  internees  oanuot 
choose  an  occupation,  although  they  may  rofuce  to  work  alto- 
gether,  it  would  probably  be  in  the  Interost  of  a  detaining 
powor  to  encourage  them  to  work  by  providing  than  with 
reasonable  compensation  for  such  accidents  and  diseasos. 
During  World  War  IX,  bills  were  introduced  in  Congrooo  to 
extend  the  U.S.  Employees  Compensation  Aot  to  work  performed 
for  the  Unitod  States  by  civilian  internocs,  oeo,  e.g., 
G.1698,  78th  Congo*,  2d  Ces-.,  but  v/ero  not  enacted. 


95~4 


96-1 


Substance. 


Labor  detachments  of  internees  must  remain  a  part  of  and 
dependent  upon  the  camp  or  other  place  of  internment,  and  the 
detaining  power  and  the  canmandant  of  the  place  of  internment  are 
responsible  for  compliance  with  the  Contention  in  labor  detachments. 


Present  Text. 


All  labour  detachments  shall  remain  part  of  an  dependent  upon  a 
place  of  internment.  The  competent  authorities  of  the  Detaining  Power 
and  the  commandant  of  a  place  of  interment  shall  be  responsible  for 
the  observance  in  a  labour  detachment  of  the  provisions  of  the  present 
Convention.  The  commandant  shall  keep  an  up-to-date  list  of  the 
labour  detachments  subordinate  to  him  and  shall  communicate  it  to  tbs 
delegates  of  the  Protecting  Power,  of  the  International  Committee  of 
the  Red  Cross  arid  of  other  humanitarian  organizations  who  may  visit 
the  places  of  internment. 


None. 


It  was  demonstrated  in  World  War  II  that  grave  abuses  often 
result  when  a  detaining  power  abdicates  to  private  employers  the 
responsibility  for  proper  treatment  of  internee  workers.  Articles  95 
and  96  meet  this  situation  by  placing  upon  the  detaining  power  full 
responsibility  for  compliance  with  the  Convention,  no  matter  where  or 
for-, whoa  the  internees  may  be  working. 
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ARTICLE  96 


Prior  Testa. 


ABfICrjiS  9?  and 


> 
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Substance 


property  of "int e^neal, "SteLeeS  di8po3ition  ^  the  personal 

identity  papars0  allowaiuaa  and  accounts,  and  ihair 

Present  texts 

?  to  retain  artiel,. 

possession  fflay  not  be  taken  f  *co  and  ^luab^s  in  their 

JSn6d  p~e«ta"-  E«ta^ 

provided  forir^rtiefi1^  ^uah^  *2  account  0;f  «w*y  interne* 
stiy  other  currency  unless  legislation  **y  not  be  Conv«rt**  into 

"*  13  **"*  =°  "**"•  or  the  i5££ 

BO?  not  b <,T£*aj£Ch  h4w  «b0TO  «n  »  POWOM1  or  emtmmux  value 

1  tatCTSe  SM1  «*  *  — t7  a  ***,,„ 

artlolee,  mrS^Tr*, othsTSSSSSTi l  1?efS“  shall  y»  ^  ^ 
srd  shall  receive  in  currency  the.  ’L-,'^’'11  x£om  during  intarnnj£n& 
accounts  kept  in  accordance  with  ArM  ^  credib  to  their 

*rticlfcS  or  amounts  withheld  by  t^l;h  fche  ®*ception  of 

xts  legislation  in  force  if  ->>,->  ,  .  ”  pataJjjing  Power  by  virtue  of 

hold,  the  o«ar  shall  .  dJtlnZ.  reefl &,'*'*”**  *  30  **- 

5*  3  *<*«  ^  possession  of  Internees 

iroeinees  be  left  without  ldenLS^SS  **?““  «lven.  «  no  tits  shall 
»Wi  to  issued  with  totomohts.  If  they  have  none,  tSy 

authorities*  which  will  serve  as  their  ^  totaiaiag 

Of  their  interment,,  t  ^entity  papers  until  the  end 

—V.  to  c^ZTVtZ? ofS!™3  3  c«“»  — >  of 

a'--/ke  purchases,,  p'  1  Purcha8e  coupons,  to  enable  th«a  to 

sufficient^to Enable  th^tflm^h68  8hal1  r3ceivs  regular  allowances, 
Tobacco,  toilet  ^uiaiSs  et^  g°,°?8  **d  "***■•.  <*ch  a* 
credits  or  purchase  coupons,  ‘  '  n  an<WaRcea  n«y  take  the  fom  of 
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Furthermore,  internees  may  receive  allowances  froa  the  Power 
to  which  they  owe  allegiance,  the  Protecting  Powers*  the  organisation* 
which  may  assist  them*  or  their  families,  as  well  as  the  incase  on  their 
property  in  accordance  with  the  law  of  the  Detaining  Power*  The  amount 
of  allowances  granted  by  the  Power  to  which  they  one  allegiance  shall  be 
the  same  for  each  category  of  internees  (inf lira,  sick,  pregnant  women, 
eto«),  but  may  not  be  allocated  by  that  Power  or  distributed  by  the 
Detaining  Power  on  the  basis  of  discriminations  between  internees  which 
are  prohibited  by  Article  27  of  the  present  Convention* 


The  Detaining  Power  shall  open  a  regular  account  for  every 
internes,  to  which  shall  be  credited  the  allowances  named  in  the  present 
Article,  the  wages  earned  and  the  remittance  received,  together  with 
such  sums  taken  from  him  as  may  be  available  under  the  legislation  in 
force  in  the  territory  in  which  he  is  interned*  Internees  shall  be 
granted  all  facilities  consistent  with  the  legislation  in  force  in  such 
territory  to  make  remittances  to  their  families  and  to  other  dependents* 
They  may  draw  from  their  accounts  the  amounts  necessary  for  their  personal 
expenses,  within  the  limits  fixed  by  the  Detaining  Power*  They  shall  at 
all  times  be  afforded  reasonable  facilities  for  consulting  and  obtaining 
copies  of  their  accounts*  A  statement  of  accounts  shall  be  furnished 
to  the  Protecting  Power  on  request,  and  shall  accompany  the  internee 
in  case  of  transfer* 


Prior  texts 


None* 


Background 


Articles  97  and  98  apply  to  civilian  internees,  with  appropriate 
modifications,  seme  of  the  principles  of  the  Prisoner  of  War  Convention 
dealing  with  the  personal  property  and  financial  resources  of  detained 
persons* 


The  detaining  power  must  give  to  internees  regular  allowances 
sufficient  to  enable  them  to  purchase  tobacco,  toilet  requisites,  etc* 

Such  allowances  may  be  in  the  form  of  credits  or  purchase  coupons*  It 
should  be  noted  that  such  allowances  must  be  paid  to  all  internees, 
rather  than  only  to  those  without  resources  of  their  own.  This  is 
emphasised  by  the  fact  that  the  Geneva  Conference  in  Plena iy  Session 
deleted  a  qualifying  phrase,  "without  adequate  means"  which  Committee  III 
lias  added  to  the  Stockholm  draft*  IIA  Final  Record  839}  I  IB  Final 
Record  U50-U53*  Also,  internees  may  receive  allowances  from  the  power 
to  which  they  owe  allegiance,  the  Protecting  Power,  organizations  which 
may  assist  them,  or  their  families*  The  further  provision  that  internees 
may  receive  "the  income  on  their  property  in  accordance  with  the  law  of 
the  Detaining  Power,"  refers  to  property  in  the  territory  of  the  detaining 
power  (IIB  Final  Record  h5>U) ,  and  recognizes  that  this  principle  would 
be  subordinate  to  the  general  enemy  property  laws  of  the  detaining  power — 
such  as  the  Trading  with  the  Enaay  Act  (50  U.  S»  C.  App.  1)  * 


97,  98-2 


...  _  __ 
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Article  98  also  requires  the  detaining  power  to  aaintain  for 

each  internee  an  account  to  which  shall  be  credited  (1)  the  allowances 
and  remittances  referred  to  in  Article  98,  (2)  wages  earned  by  the 
internee,  and  (3)  such  of  the  funds  taken  from  him  as  may  be  available 
under  the  legislation  of  the  detaining  power  (e0g„.  Trading  With  the 
Ehemy  Act).  It  should  be  noted  that  currency  taken  from  an  Internee 
may  not  be  converted  into  any  other  currency  unless  the  internee  consents 
or  such  conversion  is  required  by  the  law  of  the  detaining  power. 

Subject  to  such  legislation,  internees  shall  be  granted  facilities  to 
send  remittances  to  their  dependents.  Internees  may  draw  on  their 
accounts  for  their  personal  expenses  "within  the  limits  fixed  by  the 
Detaining  Power".  In  determining  the  amounts  which  internees  may  draw 
from  their  accounts,  the  detaining  power  may  take  into  account  its  own 
enemy  property  legislation,  the  internees*  needs,  the  extent  to  which 
it  is  satisfying  the  needs  of  the  internees,  and  the  possible  dangers 
of  internees  having  substantial  funds  in  their  possession. 


Internees  shall  be  permitted  to  consult  and  obtain  copies  of 
their  accounts;  a  statement  of  accounts  shall  be  furnished  to  the 
Protecting  Power  at  its  request,  and  shall  accompany  an  internee  who 
Is  transferred. 


Article  97  provides  that  upon  release  or  repatriation  internees 
shall  be  given  all  articles,  monies  or  other  valuables  taken  from  them 
during  internment  and  shall  receive  in  currency  the  balance  of  any  credit 
to  their  accounts  kept  in  accordance  with  Article  98,  with  the  exception 
of  any  articles  or  amounts  withheld  by  the  detaining  power  pursuant  to 
its  law.  If  the  property  of  an'  internee  is  so  withheld,  the  owner  shall 
receive  a  detailed  receipt.  In  brief,  the  return  of  property  taken  from 
internees  and  the  settlement  of  their  accounts  is  subject  to  the  alien 
property  legislation  of  the  detaining  power.  Generally,  under  Articles 
97  and  98  alien  enemies  who  are  interned  remain  subject  to  alien  property 
legislation  to  the  same  extent  as  alien  enemies  who  are  not  interned. 
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ARTICLE  99 


Substance 


Each  place  of  internment  shall  be  supervised  by  a 
responsible  military  or  civil  officer,  who  must  possess  a 
copy  of  this  Convontion  and  who  shall  be  responsible  for 
applying  it.  His  subordinates  must  be  instructed  as  to  the 
requirements  of  the  Conventions  The  text  of  tho  Convontion 
and  of  special  agreements  thereunder  shall  bo  posted  inside 
each  place  of  intornmont  in  a  language  the  internees  under¬ 
stand,  or  s.  all  be  in  the  possession  of  the  Internee 
Committee  contemplated  by  Article  102.  Regulations,  orders, 
commands,  notices  and  publications  applicable  to  intemoea 
collectively  or  individually  shal'..  be  coxm/iunicatod  to  them 
in  a  language  which  they  understand. 

Prosent  toxt 


Every  place  of  Internment  shall  be  put  under  tho 
authority  of  a  responsible  officer,  chosen  from  the  regular 
military  forces  or  tho  regular  civil  administration  of  the 
Detaining  Power.  The  officer  in  charge  of  the  placo  of 
internment  must  have  in  his  possession  a  copy  of  the  present 
Convontion  in  the  official  language,  or  one  of  the  official 
languages,  of  his  country  and  shall  be  responsible  for  its 
application.  The  staff  in  control  of  internees  shall  be 
instructed  in  the  provisions  of  the  present  Convention  and 
of  the  administrative  measures  adopted  to  ensure  its  applica¬ 
tion. 


Tho  text  of  the  prosent  Convention  and  the  texts 
of  special  agreements  concluded  under  the  said  Convention 
shall  be  postod  inside  the  place  of  intornmont,  in  a  language 
which  the  interneos  understand,  or  shall  be  in  the  possession 
of  the  Intornoe  Conci.it too. 

Regulations,  orders^  notices  and  publications  of 
every  kind  3hall  be  communicated  to  tho  internees  and 
posted  inside  the  places  of  internment,  in  a  language  which 
thoy  understand. 

Every  order  and  command  addressed  to  lntorneo3 
individually,  must  likewise,  be  given  in  a  language  which 
they  understand. 

Prior  texts 


Hone. 

Background 

Article  93  corresponds  to  Article  41  of  the 
Prisoner  of  Jar  Convention. 


The 


99-1 


The  provision  that  a  place  of  internment  "shall 
bo  put  under  the  authority  of  a  responsible  officor,  chosen 
from  the  regular  military  forces  or  the  regular  civil 
Idminlstration  of  tho  Detaining  Pov/er,"  insures  that  3uok 
officers  will  be  fully  responsible  to,  and  undor  the  full 
control  of,  the  government  of  the  detaining  power#  The 
op  oration  of  i  nternment  camps  during  .Vorld  .Var  II  by  the 
Immigration  Service  of  the  Dopartmcnt  of  Justico  v/ould  liavo 
boon  in  compliance  with  article  99, 


GC-1Q0 
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Sirtrtapca 

Th®  system  of  discipline  in  places  of  internment  shall  be 
humne. 


&2SB&  2S& 


The  disciplinary  regime  in  places  of  internment  shall  be  con¬ 
sistent  with  humanitarian  principles,  and  shall  in  no  circumstances 
include  regulations  imposing  on  internees  any  physical  exertion 
dangerous  to  their  health  or  involving  physical  or  moral  victimisa¬ 
tion  c  Identification  by  tattooing  or  imprinting  signs  or  markings 
on  the  body,  is  prohibited. 


In  partioular,  prolonged  standing  and  roll-calls,  punishment 
drill,  military  drill  and  manoeuvres,  or  the  reduction  of  food 
rations,  are  prohibited. 


Prior  Texts 


None. 


While  brutality  has  no  place  in  the  disciplinary  treatment  of 
internees ,  it  should  be  noted  that  under  Article  117  to  126,  both 
inclusive,  internees  may  be  subjected  to  penal  and  disciplinary 
sanctions  if  they  commit  ordinary  crimes  or  violate  internment 
regulations. 


Intemeaa  shall  bo  permitted  to  complain  to  authorities  of  the 
detaining  power,  and,  either  directly  or  through  the  Internee  Committee, 
to  representatives  of  the  Protecting  Power,  and  they  nay  not  be  punished 
because  of  such  complaints.  The  Internee  Committee  in  e  place  of 
internment  may  take  periodic  reports  to  representatives  of  the  Protect¬ 
ing  Power  on  internment  conditions  end  the  needs  of  the  internees  . 


Internees  shall  have  the  right  to  present  to  the  authorities  in 
whose  power  they  are,  any  petition  with  regard  to  the  conditions  of 
internment  to  whiah  they  are  subjected. 

They  shall  also  have  the  right  to  apply  without  restriction  through 
the  Internee  Committee  or,  if  they  consider  it  necessary,  direct  to  the 
representatives  of  the  Protecting  Power,  in  order  to  indicate  to  them 
any  points  on  which  they  nay  have  complaints  to  make  with  regard  to 
the  conditions  of  internment. 


Such  petitions  and  complaints  shall  be  transmitted  forthwith  and 
without  alteration,  and  even  if  the  latter  are  recognised  to  be 
unfounded,  they  may  not  occasion  any  punishment. 

Periodic  reports  on  the  situation  in  places  of  internment  and  as 
to  the  needs  of  the  Internees,  may  be  sent  by  the  Internee  Committees 
to  the  representatives  of  the  Protecting  Powers. 


&q&gsa?a3 

Article  101  generally  corresponds  to  Article  78  of  the  Prisoner 
of  Mar  Convention,  dealing  with  prisoners’  representatives. 

It  should  be  noted  that  the  phrase  "and  without  alteration"  in 
the  third  paragraph  of  Article  101  was  not  intended  to  exempt  such 
communication 3  from  censorship  by  the  detaining  power  in  accordance  with 
Article  112,  With  reference  to  this  problem,  the  report  of  Committee  III 
of  the  Geneva  Conference  contains  the  following  statement  (IIA  Final 
Record  8&0): 

***  It  was  generally  accepted  that  a  duty  to  transmit 
requests  and  complaints  necessarily  implied  a  right  to  read 
the  documents  in  question  to  see  whether  they  were  in  faot 
requests  and  complaints,  Moreover,  since  there  was  no 
obligation  to  transmit  without  alteration  a  matter  which  was 
not  a  complaint  and  not  a  request,  there  could  be  no  breach 
of  the  Convention  if  such  matter  were  deleted  from  communi¬ 
cations  to  representatives,  for  example,  of  the  Protecting  Power. 


m 
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afestemt 

la  each  place  of  internment,  internees  oust  be  permitted  to  elect 
every  six  months  a  Committee  empowered  to  represent  them  before  the 
detaining  and  protective  powers,  the  International  Committee  of  the 
Red  Cross,  and  any  other  organisation  which  nay  assist  then.  While 
the  detaining  power  nay  disapprove  the  selection  of  particular  internees 
to  serve  on  the  Internee  Committee ,  or  nay  later  dismiss  them  from  the 
Committee,  it  most  communicate  to  the  Protecting  Power  its  reasons  for 
such  action. 

In  every  place  of  internment,  the  internees  shall  freely  elect  by 
secret  ballot  every  six  months,  the  members  of  a  Committee  empowered 
to  represent  them  before  the  Detaining  and  the  Protecting  Powers,  the 
International  Committee  of  the  Red  Cross  and  any  other  organisation 
which  may  assist  them.  The  members  of  the  Committee  shall  be  eligible 
for  re-election o 

Internees  so  elected  shall  enter  upon  their  duties  after  their 
election  has  been  approved  by  the  detaining  authorities.  The  reasons 
for  say  refusals  or  dismissals  shall  be  communicated  to  the  Protecting 
Powers  concerned. 

MgcJgji 
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Article  102  generally  corresponds  to  Article  79  of  the  Prisoner 
of  War  Convention. 
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Intense©  Committees  a ball  further  the  welfare  of  t 

taunt  Ttart 

The  Internee  Committees  shall  further  the  physical 
and  intellectual  well-being  of  the  internees . 

in  ease  the  internees  decide,  in  particular,  to  or; 
system  of  mutual  fissiatanee  amongst  themselves,  this  ori 
wouxd  h©  within  the  competence  of  the  Committees  in 
special  duties  entrusted  to  them  under  other  provisions 
present  Convention, 


Article  103  generally  corresponds  to  Article  80 
of  War  Convention, 


103-1 
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Members  of  Internee  Conmitteea  shall  not  be  required  to  perform 
other  work  which  will  make  more  difficult  the  performance  of  their 
Committee  duties,  shall  be  permitted  to  appoint  other  internees  to 
assist  them,  and  shall  be  granted  facilities,  particularly  a  certain 
freedom  of  movement  and  opportunity  for  communioatlons,  appropriate 
to  their  duties. 


BmaUaft 

Members  of  Internee  Committees  shall  not  be  required  to  perform 
any  other  work,  if  the  accomplishment  of  their  duties  is  rendered  more 
difficult  thereby. 


Wvu»  u 


Article  104  generally  corresponds  to  Article  81  of  the  Prisoner 
of  War  Convention. 


Members  of  Internee  Committees  may  appoint  from  amongst  the 
internees  such  assistants  as  they  may  require.  All  material  facilities 
shall  be  granted  to  them,  particularly  a  certain  freedom  of  movement 
necessary  for  the  accomplishment  of  their  duties  (visits  to  labour 
detachments,  receipt  of  supplies,  etc.). 


All  facilities  shall  likewise  be  aocorded  to  members  of  Internee 
Committees  for  communication  by  post  and  telegraph  with  the  detaining 
authorities,  the  Protecting  Powers,  the  International  Committee  of  the 
Red  Cross  and  their  delegates,  and  with  the  organisations  which  give 
assistance  to  internees.  Committee  members  in  labour  detachments 
shall  enjoy  similar  facilities  for  communication  with  their  Internee 
Committee  in  the  principal  place  of  internment.  Such  communications 
shall  not  be  limited,  nor  considered  as  forming  a  part  of  the  quota 
mentioned  in  Article  107. 


Members  of  Internee  Committees  who  are  transferred  shall  be 
allowed  a  reasonable  time  to  acquaint  their  successors  with  current 
affairs. 


ARTICLE  105 


Substance 

Immediately  upon  intorning  protected  porson3, 
the  detaining  power  shall  notify  them,  tho  government  to 
which  they  owe  allegiance,  and  the  Protocting  Pov/cr  of  the 
measures  taken  by  tho  detaining  pov/or  (and  of  later  modi¬ 
fications  of  such  moasure)  for  carrying  out  tho  provisions 
of  Articles  105-116,  both  inclusive,  governing  internees* 
relations  v/ith  tho  exterior  ( o .  > ,  correspondence,  visitors, 
individual  and  collectivo  roll  el’  shipments)* 

Present  text 


Immediately  upon  intorning  protected  persons,  tho 
Detaining  Powors  shall  inform  them,  the  Power  to  which  they 
owe  allegiance  and  their  Protocting  Power  of  tho  measures 
taken  for  executing  the  provisions  of  tho  present  Chapter,, 
The  Detaining  Powers  shall  likowise  Inform  tho  Parties 
concerned  of  any  subsequent  modifications  of  such  measures* 

Prior  texts 

II  one  * 

Background 

Article  105'  generally  corresponds  to  Article  69 
of  the  Prisoner  of  Aar  Convention. 


ARTICLE  106 

I  I  Mil  liWW  i  ■  I  ■  n  ~  ~  ~  ^ 


C-C-106 


Substanoe 

A  weok  after  a  pro toe tod  person  Is  lntornod  or, 
if  ho  is  alroady  lntornod,  after  lie  becomes  ill  or  la  trans¬ 
ferred  to  another  place  of  internment  or  to  a  hospital,  he 
shall  be  pormittod  to  send  to  his  family  and  to  the  Central 
Information  Bureau  for  protoctod  persons  contemplated  by 
Artiolo  140  a  card  stating  the  fact  of  his  do tent ion, 
address  and  state  of  health.  Such  cards  shall  bo  forwurdod 
as  rapidly  as  possible. 

Present  to::t 


As  soon  as  ho  is  lntornod,  or  at  the  latest  not 
moro  than  one  week  aftor  his  arrival  in  a  placo  of  intern¬ 
ment,  and  likovlso  in  oasos  of  sickness  or  transfer  to 
another  place  of  internment  or  to  a  hospital,  overy  intornee 
slial.  bo  enabled  to  send  diroct  to  -is  family,  on  tho  ono 
hand,  and  to  the  Central  Agency  provided  for  by  Article  140, 
on  the  other,  an  internment  card  similar,  if  possible,  to 
the  modol  annexed  to  the  prosent  Convention,  informing 
his  relatives  of  his  detontion,  address  and  stato  of  health. 
The  said  cards  shall  be  forwardod  as  rapidly  as  possible 
and  may  not  be  delayed  in  any  vray. 

Prior  texts 


None, 

Background 

Artidfe  106  generally  corresponds  to  Artielo  70  of 
tho  Prisoner  of  A'ar  Convention. 
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C-C-107 


Ann  GEE  107 


3ubs  tones 


Doflnoa  the  correspondence  rights  of  intor-nees* 
Present  text 


Internees  shall  bo  allowed  to  sond  and  receive 
letters  and  cords*  If  tho  Detaining  Power  deoms  It  necessary 
to  limit  the  number  of  letters  und  cards  sent  by  each  intor- 
neo,  the  said  number  shall  not  be  loss  than  two  let tors  and 
four  cards  monthly;  those  shall  bo  drawn  up  30  us  to  conform 
a3  olosoly  as  possible  to  tho  models  annexed  to  tho  present 
Convention*  If  limitations  must  bo  plaood  on  tho  correspondence 
addressed  to  intornocs,  thoy  may  be  ordered  only  by  the  Power 
to  v/liich  such  intomeos  owo  allegiance,  posclbly  at  tho  roquoot 
of  tho  Detaining  Power*  Such  lot  .ora  and  cards  must  be  con- 
voyod  with  reasonable  despatch;  thoy  may  not  bo  dolayod  or 
rotalnod  for  disciplinary  reasons* 

Interne os  who  havo  boon  a  long  time  without  nows, 
or  who  find  It  impossible  to  recoivo  news  from  their  relatives, 
or  to  give  them  nev/o  by  the  ordinary  postal  route,  as  well  as 
thoao  who  aro  at  a  considorablo  distance  from  their  homos, 
shall  bo  allowed  to  send  telegrams,  the  charg03  being  paid 
by  them  in  the  currency  at  their  disposal.  They  shall  like¬ 
wise  benoflt  by  this  provision  in  cases  which  aro  recognized 
to  bo  urgent* 

As  a  rule,  interneoa *  mail  shall  bo  writlon  in  thoir 
own  language*  The  Parties  to  the  conflict  may  authorize  corres« 
pondonco  in  other  languages* 

Background 

Article  107  generally  corresponds  to  Article  71  of 
tho  Prisoner  of  War  Convention*  It  should  bo  noted  that  if, 
for  example,  practical  problems  of  censorship  require  tho 
detaining  power  to  limit  the  number  of  let  era  arid  cards  sent 
by  each  intomeo,  each  internee  must  bo  pormittsd  to  sond  not 
less  than  two  cards  and  four  letters  each  month,  Limitations 
upon  tho  correspondence  addressed  to  Internees  nay  be  imposed 
by  the  power  to  which  they  owe  allegiance,  but  10 1  by  tho 
detaining  power*  In  appropriate  cases,  internet  shai:  bo 
allowed  to  send  tolograms  at  thoir  own  oxponso  to  their 
families*  Correspondence  sent  by  or  addrossod  to  internees 
is  subjoct  to  censorship  under  Article  112.  iloroover,  in 
security  oases,  such  rights  of  communication  may  be  suspended 
ontiroly  in  accordance  with  Artidb  5. 


107-1 


ARTICLE  108 


Subatanco 


Internees  must  be  permitted  to  reoeivo  Individual 
and  collootive  relief  shipmonts* 

Present  text 

Interne os  shall  bo  allowed  to  receive,  by  post  or  by 
any  other  means  ,  individual  parcels  or  collective  shipments 
containing  in  particular  foodstuffs,  clothing,  medical 
supplies,  as  well  as  books  and  objects  of  a  devotional, 
educational  or  recreational  character  which  may  meet  their 
noeds*  Such  shipments  shall  in  no  way  froe  tho  Dotaining 
Power  from  the  obligations  imposed  upon  it  by  virtue  of 
the  present  Convention* 

Should  military  noooasity  requiro  the  quantity 
of  such  shipmonts  to  be  Limited,  due  notice  thereof  sliall 
be  given  to  the  Protecting  Powor  and  to  the  International 
Comuittoe  of  tho  Red  cross,  or  to  any  other  organization 

fiving  assistance  to  the  intoraaes  and  responsible  for  the 
orwarding  of  such  shipments* 

The  conditions  for  the  sending  of  individual  parcels 
and  col' octive  shipments  shall,  if  necessary,  be  the  subject 
of  speolal  agremeits  between  the  Powers  concerned,  which 
may  in  no  case  delay  the  recoipt  by  the  internees  of  relief 
supelies*  Pared i  of  clothing  and  foodstuffs  may  not  include 
books*  Eedical  rdiof  supplies  shall,  as  a  rule,  bo  sent  in 
collective  parcels* 

Prior  texts 


Hone 


Article  108  generally  corresponds  to  Article  72 
of  the  Prisoner  of  War  Convention*  Such  relief  shipments  are 
subject  to  censorship  examination  by  the  detaining  power  in 
accordance  with  Article  112* 

Wtile  the  detaining  power  may,  for  reasons  of 
military  necessity  such  as  a  shortage  of  transport,  limit  tho 
quantity  of  such  shipmonts,  it  must  give  notice  of  such 
limitation  to  the  Protecting  Power  and  any  organisation 
sponsoring  mch  shipmonts  so  that  they  may  have  an  opportunity 
to  make  alturnativo  arrangomonta «  IIA  Pinal  Record  840* 


1TICLES  109  (AND  AN-' IOC  II) 


Substance 

Article  109  provides  that  in  the  nbsenoo  of  special 
agreements  between  belligerents  governing  tile  receipt  and 
distribution  of  collective  reliof  shipments.  Annex  II  to  the 
Convention,  entitled  Draft  Regulations  Concornlng  Collective 
Relief,  will  control.  Under  Annex  II,  the  distribution  of 
collective  reliof  shipments  is  placed  in  the  hands  of  the 
Internee  Committees  contemplated  by  Article  102*  Such 
special  agreements  may  not  restrict  the  right  of  Internee 
Com.,  itteos  to  take  possession  of  and  to  distribute  collective 
reliof  shipments,  nor  "the  right  of  representatives  of 
the  Protecting  Powers,  the  International  Committee  of  the 
Red  Cross,  or  any  other  organization  giving  assistance  to 
internees  and  responsible  for  the  forwarding  of  col  active 
shipmonts,  to  supervise  their  distribution  to  the  recipients." 

Present  text 

In  the  absence  of  spocial  agreements  between  Parties 
to  the  conflict  regarding  the  conditions  for  the  receipt  and 
distribution  of  col  ective  reliof  shipments,  the  regulations 
concerning  collective  relief  which  are  annexed  to  the  present 
Convention  shall  be  applied. 

lhe  special  agreements  provided  for  above  shall 
in  no  case  restrict  the  right  of  Internee  Committee  to  take 
possession  of  collective  rolief  shipments  intended  for  inter¬ 
nees,  to  undertake  their  distribution  and  to  dispose  of  them 
in  the  Interests  of  the  recipients., 

Nor  shall  such  agreements  restrict  tho  right  of 
representatives  of  tho  Protecting  Powers,  the  International 
Committee  of  the  Red  Cross,  or  any  other  organization  giving 
assistance  to  Internees  and  responsible  for  the  forwarding 
of  collective  shipments,  to  supervise  their  distribution  to 
tiie  recipients. 

Prior  texts 


None 


Article  109  generally  corresponds  to  Article  73  of 
the  Prisoner  of  war  Convention.  Collective  reliof  shipments 
are  often  the  only  practical  method  by  which  a  government 
can  aid  Its  nationals  who  are  held  as  prisoners  of  war  or 
civilian  internees.  The  principle  that  the  receipt  and 
distribution  of  collective  rolief  shipments  should  be  controlled 

by  the 

109-1 


by  the  recipients  was  established  in  Article  to  of  the  1929 
Fris.oner  of  .Yar  Convention,  and  is  elaborated  in  t : \b  regu¬ 
lations  of  Ana  ex  XI  of  the  Civilian  Convention,  Recant 
events  bn vo  suiscesbod  that  control  ever  tho  distribution  of 
collective  roliof  shipments,  whether  by  >in  I;:,  .ernoo  Com  it  toe 
or  in  accordance  with  instructions  from  the  donor,  slight  be 
used  as  a  political  weapon  a®  >ng  interne  os.,  U owsvor,  it 
should  bo  no tod  that  undor  Article  102  the  detaining  power 
may  reject  or  dismiss  members  of  an  Intornoe  Committee. 

Also,  tho  humanitarian  purposes  of  the  Convention  would 
warrant  a  detaining  power  in  Insisting  chat;  eoilec civo  relief 
shipments  be  distributed  am  on:;  civilian  internees  hpon  an 
equitable  basis.  See  Article  2  of  Annex  II. 
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Article  llo  Generally  provides  that  all  relief 
shipments  for  .nternees  Khali  be  except  from  Import,  customs 
and  other  due  a »  It  further  provides  that  all  matter  sunt 
by  really  including  {  arcel  post  remittances  of  moneys  \jo  or 
from  Interne oa  shall  be  exempt  from  all  postal  duos  in  coun- 
trios  of  origin,  destination  and  transit.  The  cost  of  trans 
porting  relief  shlpc.0nts  for  intornocs  which  cannot  bo  sent 
through  the  xaalls  shall  bo  paid  by  the  detaining  power  in 
all  territories  under  ita  control  and  by  other  Parties  to 
the  Convention  in  thoir  territories*  The  Parties  to  the 
Convention  shall  endeavor  to  reduce  charges  for  telegrams 
3ent  by  or  addressed  to  Intemeos* 

Present  texts 


All  relief  shipments  for  internees  shall  be  exempt 
from  import,  customs  and  other  dues* 

I  All  matter  sent  by  mail,  including  relief  parcels 

I  sont  by  parcel  post  and  remittances  of  money,  addressed  from 
|;  other  countries  to  intsrnoes  or  despatch  by  thorn  through  the 
post  office,  cither  direct  or  through  the  Information  Bureaux 
I  provided  for  in  Article  136  and  the  Central  Information 

Agency  provided  for  in  Article  140,  shall  be  exempt  from  all 
|.  postal  dues  feoth  in  the  count rie o  of  origin  and  destination 
I  and  in  intermediate  countries*  To  this  end,  1,  particular, 

1  the  exemption  provided  by  the  Universal  Postal  Convent!  n 
I;  of  1347  and  by  tho  agreements  of  the  universal  Postal  Union 
in  favour  of  civilians  of  enoiny  nationality  detained  in  camps 
K:  or  civilian  prisons,  shall  be  extended  to  the  other  interned 
1  persons  protoctod  by  the  present  Convention.  The  countries 
H  not  signatory  to  the  above-mentioned  agreements  shall  be 

bound  to  grant  freodom  from  charges  in  the  same  circumstances. 

The  coot  of  transporting  relief  shipments  which  are 
B  interned  for  internees  and  which, ~by  reason  of  their  weight 

for  any  other  causo,  cannot  be  sent  through  tho  post  office, 
shall  be  borne  by  the  Dotaining  Powor  in  all  tho  territories 
under  its  control.  Other  Powers  which  are  Parties  to  the 
present  Convent  Jon  shall  boar  tho  cost  of  transport  in  their 
respective  territories* 

h£  Coots  connected  with  the  transport  of  such  shipments, 

|  which  are  not  covcrod  by  the  above  paragraphs,  shall  be  charged 
1  te  the  senders. 

Hk  d 

The  High  Contracting  Parties  shall  endeavor  to 
B  1-0  due  a,  so  for  as  possible,  the  charges  for  telegrams  sent 
K: by  internees,  or  addressed  to  them. 

§;  Prior 


fri  &  texts-  P5,  ■  f  " 

-  lWr*.  *» ii»WMi1W 

Article  37  of  the  Univ$rs;;.l  o.. .  :  Convention  of 
.2,  effective  July  1,  1953,  to  which  the  United  States  is 
a  party,  provides  as  follows: 

1*  Articles  of  corresponds  oe,  Insured  letters 
and  boxes,  parcel  post,  and  post  1  money  orders 
addressed  to  prisoners  of  wax'-  or  sent  by  then,  either 
directly  or  through  the  interred,  ary  of  the  Bureaus 
of  Infomation  proscribed  by  Article  122  of  tho  Goneva 
Convention  relative  to  the  treats enb  of  prisoners  of 
war  of  August  12,  1949,  and  of  the  Central  Agency  of 
xnfonnation  on  prisoners  of  war  re.icribed  by  Article 
123  of  the  3asie  Convention,  are  .xonpfc  from  all  postal 
chargee*  Belligerents  received  and  interned  id  a  neutral 
country  are  considered  as  prisoner;,  of  war  properly  so 
called  insofar  as  it  concern's  tho  application  of  the 
foregoing  provisions* 

2*  The  provisions  of  Section  1  also  apply  to 
articles  of  correspondence.  Insured  lotter3  and  boxes, 
parcel  post,  and  postal  money  orders  originating  in 
other  countries,  addressed  to  interned  civilians  covered 
by  the  Geneva  Convention  relative  to  tho  protection  of 
civilians  in  timo  of  war  of  August  12,  1949,  or  sent  by 
them,  either  directly  or  through  the  intermediary  of 
the  Bureaus  of  Information  proscribed  by  Article  156 
and  of  the  Contral  Agency  of  Information  p?o..cribed  by 
Article  140  of  the  same  Convention, 


5*  Parcels  ore  accepted  postfigo-free  up  to  the 
weight  of  5  kilograms.  The  weight  limit  is  raisod  to 
10  kilograms  for  articleo  whose  contents  cannot  be  divided 
and  for  those  addressed  to  a  camp  or  to  trust  worthy 
persons  in  such  camp  for  delivery  to  prisoners. 


Article  110  generally  corresponds  to  Article  74 
of  the  Prisoner  of  War  Convention,  Indeed,  such  provisions  with 
respect  to  prisoners  of  war  appear  in  Article  16  of  tho  Hague 
Regulations  of  1907* 

It  should  be  noted  that  in  the  case  of  rolief  ship¬ 
ments  intended  for  civilians  interned  in  tho  United  States  and 
Which.  cannot  be  sont  through  the  mails,  our  government  will 
bo  obligated  to  pay  the  costs  of  transportation  v/ithin  the 
United  States,  since  our  transportation  system  is  privately 
fPwncd*  Similarly,  we  could  !»t  accept  a  x’igid  obligation  to 
reduce  charges  on  telegrams  sont  to  or  by  Internees,  since 
’bur  telegraph  system  is  privately  owned.  Cur  obligation 
[.Under  Article  110  to  "endeavor  to  rQduco"  such  telegraphic 
phaSgos  will  be  satisfied  if,  for  example,  we  make  reasonable 


efforts 


_ 


•  • _  ■  • '  ■  ' 


o  •  v- :  to' arrange  with  the  ielegruo  •  .pa  ales  for  the  use' 

of  standard  form  telegrams  at  reduced  r«toa0  ( 

Generally,  thcao  reciprocal  arraxigemsnta  for  free 
mailing  and  tx’axisport  would  soon  to  be  1.  •  Idial  to  the 

Uni  tod  States  in  that  we  are  likely,  to  .  \.i  m  unusual  effort  . 
to  asoiat  our  nationals  who  may  be  intervisd  in  other  countries® 


II 

mi 

: 

-V 

,3,  ■' 

&>'& 

4; 


v;. 

V 


p  § 


110-3 
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Sub  banco 

Article  111  provldoa  that  IT  .  ill y  operations 
should  pro  vent  the  Powers  concerned  Proa  carrying  out  their 
otl a-ruian  lU'iuor  Articles  106-1.03  and  113  to  insure  tho  con* 
voyanoe  of  mail  and  relief  shipments*  the  Protecting  Powers 
concerned,  the  International  Committee  of  the  Red  Cross, 
or  any  other  organisation  approved  by  the  parties  in,  the 

- r"TJ-  _  >rtar 


ooaf Hot  may  undertake  such  tronepo 
Present  text 


itlon, 


Should  military  operations  prevent  the  Pov/ers  con¬ 
cerned  from  fulfilling  thoir  obligation  bo  ensure  the  convey¬ 
ance  of  the  mall  and  relief  shipments  provided  for  in  Articles 
106,  107,  108  and  113,  the  Protecting  Power  concerned,  the 
International  Committee  of  the  Red  Gross  or  any  other  organi¬ 
zation  duly  approved  by  tho  Parties  to  the  conflict  may  under¬ 
take  tfoe^  conveyance  of  such  shipments  by  suitable  moons  (rail, 
motor  vehicloa,  vessels  or  aircraft,  etc*}*  Tor  this  purpose, 
the  Eigh  Contracting  Parties  shall  ondeavour  to  supply  them 
with  such  transport,  and  to  allow  its  circulation,’  especially 
by  granting  the  necessary  safe-conducts. 

Such  transport  may  also  bo  used  to  convey? 

(a)  oorrospondonco,  lists  and  ro;  orts  exchanged 
between  the  Control  Information  Agency  re¬ 
ferred  to  in  Article  140  and  tho  National 
Buroaux  referred  to  in  Article  136; 

(b)  correjpondenco  and  reports  rolating  to  inter¬ 
nees  which  the  Protecting  Powers,  the  Inter¬ 
national  Commit tee  of  the  Rod  Cross  or  any 
other  organisation  assisting  tho  internees 
exchange  oither  with  their  own  delegates  or 
with  tho  Parties  to  ihe  conflict* 

These  provisions  in  no  way  detract  from  the  right 
of  any  Party  to  the  conflict  to  arrange  othor  means  of  trans¬ 
port  if  it  should  so  prefer,  nor  preclude  the  granting  of 
safe -conducts,  under  mutually  agreed  conditions,  to  such 
|  means  q£  transport* 

The  costs  occasioned  by  tho  use  of  suoh  means  cf 
■transport  3hall  be  borne,  in  proportion  to  the  importance  of 
I  the  shipments,  by  the  Parties  to  the  conflict  whose  nationals 
ar  *  ->onof ited  thereby* 


£2*1  or  texts 
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Background 
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„  article  111  geiv./vstlly  corresponds  to  .Article  75 

ox  tho  Prisoner  of  War  .■  -oabion.  toward  tho  and  of  World 
u-ar  II,  conditions  boctu  a  jo  chaotic  la  certain  areas  that 
the  International  CoHBiiittoe  of  the  Hod  Cros s  found  It  necessary 
to  undertake*  tho  transport  of  ;nail  and  roliof  shipments  for 
prisoners  of  war.  in  view  of  this  experience,  the  purpose  of 
Artiolo  111  is  to  oncour.'. v3  and  facilitate  Protecting  Powers 
and  tho  Committee  in  unCor?.Aidtag  such  tranaportaticn  when  " 
Bulitary  operations  prev-y,'..  g .ivormonta  from  discharging 
tneir  obligations  to  do  so  under  tho  Comrention* 


mtm 


ARTICLE  112 


;  Subs banco 


Article  112  provides  that  the  censoring  of  internees 
[  correspondence  shall  be  done  as  quickly  as  possible,  and 
I;  that  any  prohibition  of  their  coo  respondeaee  for  military 
1  or  political  reasons  shall  be  as  brief  as  possible. 


Present  text 


The  censoring  of  correspondence  addressed  to  Internees 
or  despatched  by  them  shall  be  d^ne  aa  quickly  as  possible. 

The  examination  of  consignments  intended  for  internees 
shall  not  be  carried  out  under  conditions  that  will  expose 
the  goods  contained  in  them  tc  deterioration.  It  shall  be 
done  in  the  presence  of  the  addressee,  or  of  a  fellow  “-Internee 
duly  delegated  by  him.  The  delivery  to  internees  of  individual 
or  collective  consignments  diall  not  be  delayed  under  the 
pretext  of  difficulties  of  censorship. 

Any  prohibition  of  correspondence  ordered  by  the  Parties 
to  the  conflict  either  for  military  or  political  reasons,  shall 
be  only  temporary  and  its  duration  shall  be  as  short  as  possible 

Prior  texts 


Article  112  generally  corresponds  to  Article  7 6  of  the 
Prisoner  of  War  Convention. 


Gc-ns  .  - 


Substance 


-  „  ,  ?he  Gaining  power  must  facilitate  fcho  orenarafc-fe* 
for^th*1'??0*  °f  W4lls  |nd  6iiali&r  doeusamta  and  must  provide 

aUOh  aoouaantfl  O'**"*  bTorPrOVWa 

1 

Present  text  \ 

l 

*  » 

<>CA,,yj?J  Detaining  Powers  shall  provide  all  reasonable 

Lvv--Xoretvi°Ln?J«frf1SmiS0ion/  thl’°:"h  th&  Protecting 
»  ®h*.0«t«a  Agency  provided  for  in  Article  340 

r  ssw^^mswL 

1^nfeSo„°^^1L^rt?tern8eB'  SKl^VSt** 

Prior  text a 

None* 

\ 

background 

Priconfi^S^war^P^^f17  a°rrsopondfi  to  Article  77  of  the 

that  Article' 77  °2°  ia^°‘ftanfc  difference  is 

w1  ■> i <»  **  ~  latter  Convention  contemplates  that 

& iLlv \o%l£TJLpriaT*Z ot  w;u-  s. ipBmm 

Central  bne  Pr°te«ting  Power  or  the 

the  CiviSn  °f/Sr  A^n°y*  However,  Article  113  of 

-often  are  -esid^nfca  n?ni-hfCOSni5e8  that  civilian  internees 
so  that  f  b?e  col*ntry  in  which  they  are  detained 

|  liss^nrt  n/tn  arJangetfenfe3  for  the  preservation  and  trans¬ 
mission  of  such  documents  will  be  appropriate. 


■  j:  ?' 


■  _ 


ARTICLE  114 


!  Substance 

The  detaining  power  shall  facilitate  Internees’ 
manasement  of  their  property  so  far  a3  this  is  compatible 
vnch  the  conditions  c V  internment  and  applicable  law 
(e.g.  alien  property  egislation). 

E  Present  text. 

I - - - 

I"  Detaining  Power  shall  afford  internees  all 

[facilities  to  enable  them  to  manage  their  property, 
provided  this  is  not  incompatible  with  the  conditions 
oi  internment  and  the  law  which  Is  applicable.  For  this 
.  purpose,  the  said  Power  may  give  them  permission  to  leave 
cne  place  of  internment  In  urgent  cases  and  if  circum¬ 
stances  allow. 

Prior  texts 


It  is  clear  that  the  conditions  of  internment  are 
|  ®c@s8arily  such  that  an  internee  cannot  expect  to  continu 
I  •'^e4acc”Ye,<3irection  a  business  enterprise.  Moreover, 

I  .  nofc  }lkeiy  fchafc  &  detaining  power  which  has  interned 
I  Slle?«.e5SXDie8  i or  security  reasons  will  be  inclined  to 
permit  them  to  go  on  business  trips.  On  the  other  hand, 
|c.  detaining  power  should  endeavor  to  permit  reasonable 
I  sojrespondence  by  internees  with  respect  to  investments 
I  ana  the  management  and  preservation  of  real  estate. 


ARTICLE  U5 


Substance  and  present  text 


In  all  cases  where  an  internee  ie  a  party  to  proofed 
lags  in  any  court,  the  Detaining  Poorer  shall,  if  he  so 
requests ,  cause  the  court  to  be  informed  of  his  detention 
and  shall,  within  legal  limits,  ensure  that  all  necessary 
steps  are  taken  to  prevent  him  from  being  in  any  way 
prejudiced,  by  reason  of  his  internment,  as  regards  the 
preparation  and  conduct  of  his  case  or  as  regards  ths 
execution  of  any  judgment  of  the  court. 


None. 

Background 

Article  115  la  carefully  phrased  to  permit  fair  and 
flexible  treatment  of  the  Interests  of  civilian  internees 


in 


_ 
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Amj20Li-:  116 


Substance 


_  SubrI?c$  J°  security  consideration?! 

permxcted  to  receive  visitors.  In  u: 
subject  to  the  same  considerations,  int< 
their  homes. 


Present  text 


infcernef  shall  be  allowed  to  receive  visitors. 

I  SSSSSeSJS  re}?Jlve8'  afc  **®sula*  intervals  and  as 
r;  irequontly  as  possible. 

visit AtbM?  hnr.il  ?^ssible/  lnfcei^eo  shall  be  permitted  to 
I visit  their  homes  in  urgent  cases,  particularly  in  cases  of 

death  or  serious  illness  of  relatives.  y  in  cas3s  or 

Iprior  testa 

t 

None . 

.Background 

■ 

IP«°Lfc?a  ??2eva  conference  qualified  the 
Article  116  by  adding  to  its  beginning 

4m  SSfced  P?Jar  ae  clrc^tanco8  permit”.  Tills  phrase 
Bhould1^?3^*  M1  Se3Qion*  trover,  the  first  sentence 

in?™p5  LS  regarded  as  giving  to  civilians  who  have  been 
vS?S?f  socurijy  reasons  an  absolute  right  to  receive 
0f^?r5\8ln?S  such  rlSht8  of  communication,  whether  in 
coS  l  territory  or  in  the  territory  of  the  detaining 

Kbder,aU?^if  rSB''wiCi'3u  °r  ®j*sPended  on  security  grounds 
f?^™,iA.rfc?'cle  5*  The  phrase  as  far  as  is  possible”  in  the 
i  paragraph  of  Article  116  imports  a  similar  qualificafcj 


g&SAL  AMP  DlSCIPtiTXfflRY 


SAHCTIOHS 

rslato'to^he^TOosmon1^  i!**?1*®  “J*125  tooluslvs, 
"<»“  on  uSS^S  &E£3 

ARTICLE  117 

Substance 

eauaod  by  Ohapte.'xl^.VV^^^^ 

— X£L“?  Gea?t6r  ^  of  this  Convention  («.g>,  fehe  fg|t 

-  Acts  which  are  made  punishable 

*  f?^11  only  disciplinary 

~  , ,  -  -!"•  No  interns®  Kay  be 

once  for  the  same  act  or  on  tho  same  count. 

j  Present  text 

|  l«w  in'Ioroe'L^he^Slt^  £  X?r?f°a*  «“**»*.  «» 

j  m.ll  continue  to  tnsiv  to  ini -L.'7n  ^  “  w-‘}y  ®*  detained 
|  during  Internment?  “terasaB  *ho  commit  offenses 

U“JffiSLWtal  »  orders  declare  sets 

hot  ln™to«s^o^aots^Sl?0^f?C2,?y  f*™*®  *“  a“ 

I  only.  cus  ana11  «»tall  disciplinary  punishments 

|«*  act?”^^’™  more  than  «—  *-  «» 


7  *  \  •*• .  w  .  e 

occupied  territory) 
during  internment, 

:< 

paragraph  of  Article  118).  „„„„ 

only  wnen  committed  by  Internees 

SeSs"* as  i«  a?™;; 

punished  more  than 


Hone 


article  3.18 


Substance 

the  8«’nfceM0ii41fpaa^s»':?i!S6Pff?™i  Principles  governing 
offanses .  ^  J  p<mca  trsstEanfc  of  intarsisea  eho  eo?mlfc 

Present  tr.es: i-. 

take  as@far  ~asSpcssiS:f?°?ifc«e?  nha1}  in  Passing  sentence 

defendant  is  noff StioSl  fact  bhat  Se 

_  shall  be  free  to  reduce  the  They 

“  offense  with  rtJieh  the  J6i  pa^-ib'^  for  the 

he  obliged,  to  this  end  fc^™w^tas?e?  *nd  shall  not 
prescribed.  *  t&e  ndnimuai  sentence 

“  XM*  bidden 
internee  olnlfbe  deducted^froa  ?ete5?ion  undergone  by  an 

“=  SSS~v&£'g“n;  sag? 

ProooSSS|„SS%X  SL ?2£°»*>  of  «U  judicial 

and  of  their  result.  S<-  M  ill*'®rnS0B  whoa  they  represent, 
Prior  testa 

Hone. 

Background 

the  pSviB^nsSo?I1|he%econd1and1?hfS?®rally  oorr®Gpon<!l  to 
the  fourth  paragraph  of  irticiSdfifthi^Pfrasraphs  of  Article  87, 
Article  SO  of  ■«*«"•  of 

f  sentencfi^^n^e^f c£l?«  kVtUi?  118  requires  that  in 

Power  shall  take  into ''?ccoJnt:!:,thpt:^rJfci2S*.of  the  staining 

and  shall  be  freeze  that  they  are  not  its 

I  ut  unsuccessfully  opposed  thif 


118-1 


m*  t  ;v- 


GC-118 


there  was  no  reason  why  an  interned  alien  who  had  ccwraltted 
a  criminal  offense  against  a  fellow  internee,  for  example,, 
should  not  be  subject  to  any  minimum  punishment  which  would 
apply  if  neither  were  interned.  XIB  Final  Record  4?6.  The 
United  StateB  did  not  make  a  reservation  to  this  provision 
in  signing  the  Civilian  Convention  because  it  was  confident 
that  American  judges  would  make  a  soaring  use  of  such 
dispensing  power.  Since  Article  llo  appears  to  be  solf- 
executing,  it  will  qualify  such  prior  statutes  as 
18  U.3.C.  Coda  13  and  1111  in  cases  in  which  internees  are 
tried  for  ordinary  crimes  in  Federal  courts. 


118-2 
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ARTICLE  119 


Substance 


nM«iJ^>i*lfc®rnf?%Isay  b®  subjected  to  the  following  disciplinary 
?2S1!5r?fc|,i  <*>  a  fi«®  Of  not  more  than  half  of  the  waSes 

*.<3ay?’  ^  discontinuance  of  privileges  over  and 

duties, bnM  tJ^afc“8nfc  re?afre<:j  by  Convention;  (3)  fatigue 
4  no*  excess  or  two  hours  per  day;  (4)  confinement 
?°Vn  excess  of  thirty  days.  disciplinary  uenaltie"  nh^ll 

Fra  sent  text 

shall^e  theCfSn^SgfniBhBJenfce  applicable  fco  internees 

wa2eq^whirV.fJSf  f,iCh  8hali  nofc  exceed  50  per  cent  of  the 
pelvis *°uld  otherwise  receive  under  the 
thirt^daj  s  f  A  fcl  le  95  durlns  a  Period  of  not  more  than 

i..  (2)  miscontinuance  of  privileges  granted  over  and  abo  ^ 

the  treatment  provided  for  the  present  Convention 

conneltir.r^fhS4.KUfcle?,4.not  excee(51nS  two  hours  daily,  in 
connectior.  with  the  maintenance  of  the  place  of  internment, 

(4)  Confinement. 

brnfQ-art!!C/jCase  shail  disciplinary  penalties  be  inhuman, 

shall  be  fsSneo?U^t0f  the  health  of  Account 

1  be  taken  01  fche  internee's  age,  sex  and  state  of  health 

exceed  ?ft.S?y«.slnsle  P^ishment  shall  in  no  case 

IntfS-Lft  of.  bhirty  consecutive  days,  even  if  the 

whpnTJfo  answeraole  for  several  breaches  of  discipline 

conkeeted  o?enJt.  d9a“fc  nth*  whefcher  *uch  breaches  are 
feior  texts 


ord  Sii™1?  8??*?}ly  corresponds  to  Article  89  and  the 
tir-f  S8  2?  Jrfclcle  90  of  the  Prisoner  of  War  Con- 
lon*  Tne  disciplinary  punishments  enumerated  in 
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I  A;fc}3J0  are  fche  only  punishments  which  may  he  imposed 
s  on  <  ?fr'2:eTes  -or  acfcs  which  are  not  punishable  when 
t  committed  by  persons  who  are  not  internees.  The  Geneva 
Conference  modified  the  Stockholm  draft  by  reducing  the 
allowable  punishment  by  fine  from  5#  of  wages  and 
allowances  to  50#  of  wages  alone,  on  the  ground  "that 
allowances  paid  to  internees  by  the  detaining  power  should 

3?LvL?«bieCLfcS  <Jisciplinary  sanctions.  Also,  whilo  the 
draxt  md  provided  for  punle  intent  in  the  form 

t  ™ia^g?S.d“!i!8.without  ‘lBe  HMfeation,  and  for  additional 
f?rae  a3  fciialr  usual  employment  not  exceeding 
two  hours  daily >  the  Geneva  Conference  provided  that  punish- 

?«nLin  *5*®. lorn  °r  work  should  be  limited  to  fatigue  duties 
naJslfcena^cf  01  fch©  place  of  Internment  for  not  more 
than  two  hours  daily.  II  a  Final  Record  842-843. 
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ARTICLE  ISO 


Substance 

Only  disciplinary  punishment  may  be  imposed  upon 
infcemees  for  escapes  or  attempts  to  escape  or  for  aiding 
or  abetting  other  internees  to  escape  or  attempt  to  escape. 
Internees  who  have  been  punished  for  escape  or  attempt  to 
escape  may  be  subjected  thereafter  to  special  surveillance 
to  prevent  further  attempts  to  escape* 

.  -  '  i 

Present  teat 

Internees  who  are  recaptured,  after  having  escaped  or  when 
attempting  to  escape,  shall  be  liable  only  to  disciplinary 
punishment  in  respect  of  this  act,  even  if  it  is  a  repeated 
offense. 

Article  118,  paragraph  3,  notwithstanding #  internees 
punished  as  a  result  of  escape  or  attempt  to  escape,  nay 
be  subjected  to  special  surveillance,  ott  condition  that  such 
surveillance  does  not  affect  the  state  of  their  health,  that 
it  is  exercised  in  a  place  of  .internment  and  that  it  does 
not  entail  the  abolition  of  any  of  the  safeguards  granted 
by  the  present  Convention. 

Internees  who  aid  and  abet  an  escape  or  attempt  to 
escape,  shall  be  liable  on  this  count  to  disciplinary 
punishment  only. 

Prior  testa 

Kona. 

Background 

Article  120  generally  corresponds  to  Article  92  and 
the  third  paragraph  of  Article  93  of  the  Prisoner  of  War 
Convention. 

The  principle  that  prisoners  of  war  shall  not  be 
subjected  to  more  than  disciplinary  punishment  for  escape, 
attempts  to  escape,  or  aiding  escapes  appeared  in  Articles  50 
and  51  of  the  1929  Prisoner  of  kTar  Convention  (and  to  some 
extent  in  Article  8  of  the  Hague  Regulations  of  1907)  a**d  is 
applied  by  Article  120  to  civilian  internees.  However,  it 
Is  clear  that  this  principle  applies  only  to  escape  from 
internment  and  not  to  escapes  or  attempts  to  escape  from 
such  institutions  in  which  internees  may  be  serving  sentences 


Multilateral  Convention — W&r  Prisoners .  July  27,  1929 » 
47  Sfcat.  2048).  The  last  sentence  of  the  proposed  bill 
makes  it  clear  that  this  provision  of  the  Geneva 
Convention  would  not  be  superseded. 

Thus,  Congress  made  it  clear  that  it  did  not  Intend  by  this 
legislation  to  impose  more  than  disciplinary  punishment  upon 
prisoners  of  war  who  aided  their  comrades  in  escaping  or 
attempting  to  escape.  It  1b  arguable,  but  not  conclusively 
bo,  that  this  exempting  purpose  of  the  last  sentence  of 
18  u.  S.  C.  757  would  also  apply  to  civilian  internees  who 
aid  other  internees  to  escape,  even  though  Article  120  was 
not  in  existence  when  this  statute  was  enacted  in  1945. 
However,  regardless  of  whether  the  last  sentence  of  Section 
756  by  itself  would  apply  in  this  situation.  Article  120 
will  be  controlling  when  it  becomes  effective-- a  result 
which  is  clearly  consistent  with  the  Congressional  purpose 
in  1945. 

It  is  clear  that  persons  other  than  internees  who  assist 
internees  to  escape  are  not  covered  by  Article  120  and  remain 
subject  to  18  U.  S.  C.  757. 

Ifni  1  e  Article  118  provides  that  "Internees  who  have 
served  disciplinary  ***  sentences  i hall  not  be  treated 
differently  from  other  internees,11  the  second  paragraph 
of  Article  120  specifies  that,  notwithstanding  this  provision 
of  Article  118,  internees  who  have  been  punished  for  escape 
or  attempt  to  escape  may  thereafter  be  subjected  to  special 
surveillance  under  humane  conditions. 


Substance  , 

When  an  Internee  in  prosecuted  fox*  offenses  committed 
during  his  escape ,  the  fact  of  his  escape  or  attempted 
escape  shall  not  be  treated  as  an  aggravating  circumstance, 

1.  el ,  as  increasing  the  applicable  punishment .  A 'detain  . .'ay 
cower  shall  exercise  leniency  in  determining  whether  InterneeE 
are  subjected  to  judicial  or  disciplinary  punishment  for 
offenses,  particularly  offenses  committed  in  connection 
with  escapes. 

Present  text 

Escape,  or  attempt  to  escape,  even  if  It  is  a  repeated 
offence,  shall  not  be  deemed  an  aggravating  circumstance  in^ 
cases  where  an  internee  io  prosecuted  for  offences  commltte 
during  his  escape. 

The  parties  to  the  conflict  shall  ensure  that  the  competent 
authorities  exercise  leniency  in  deciding  whether  punishment 
inflicted  for  an  offence  shall  be  of  a  disciplinary  or  Judicial 
nature,  especially  in  respect  cf  acts  committed  in  connection 
with  an  escape,  whether  successful  or  not. 

Px%lor  texts 

None . 

Background 

Article  121  generally  corresponds  to  the  first  para¬ 
graph  of  Article  93  and  Article  .83  of  the  Prisoner  of  War 
Convention . 

"Escape”  as  used  in  Article  121  means  escape  from 
internment  and  not  escapes  from  other  forms  of  legal  custody 
—such  as  imprisonment  as  a  punishment  for  crime.  IIA  Final 
Record  843. 

It  should  be  noted  that  in  the  Stockholm  draft  Article  121 
contained  an  additional  paragraph  as  follows: 

In  particular,  offences  without  violence  against 
persons,  offences  against  public  property,  theft  without 
Intention  of  self -enrichment ,  the  drawing  up  and  use  ox 
false  papers,  shall  occasion  disciplinary  punishment 
only,  provided  such  violations  have  been  commit tea  wihi 
the  sole  intent  of  facilitating  escape. 


The  Geneva  Conference  adopted  an  amendment  by  the  United 
States  Delegation  to  delete  this  paragraph,  the  report  of 
Committee  III  stating  that  "it  was  felt  that  the  paragraph, 
which  had  the  effect  of  putting  an  escaped  internee  very 
largely  outside  the  provisions  of  criminal  law  so  long  as 
he  could  contend  that  the  offences  he  committed  were  done 
in  the  course  of  his  attempt  to  escape,  was  rejected  a3 
entirely  unreasonable  and  dangerous."  XIA  Pinal  Record  843 
The  Geneva  Conference  also  toned  down  the  second  paragraph 
of  Article  121  by  deleting  the  words  "the  greatest,"  which 
had  preceded  "leniency"  in  the  Stockholm  draft. 


GC-122 


ARTICLE  122 


Substance 

.  .  Article  122  prescribes  certain  rules  for  the  treatment 
°*  Internees'  offenses  against  discipline. 

Preoenfc  text 

Acts  which  constitute  offences  against  discipline  shall 
be  investigated  immediately.  This  rule  shall  be  applied* 
in  particular,  in  cases  of  escape  or  attempt  to  escape. 
Recaptured  internees  shall  be  handed  over  to  the  competent 
authorities  as  soon  as  possible. 

CGSe  of  o^snces  againet  discipline,  confinement 
awaiting  ferial  snail  be  reduced  to  an  absolute  minimum  for 
all  internees,  and  shall  not  exceed  fourteen  days.  Its 
duration  shall  in  any  case  be  deducted  from  any  sentence 
of  confinement . 

The  provisions  of  Articles  124  and  125  shall  apply  to 
internees,  who  are  in  confinement  awaiting  trial  for  offenses 
against  discipline. 

Prior  fcoxts 

None . 

Background 

Article  122  generally  corresponds  to  the  provisions 
of  paragraph  one  of  Article  96,  paragraph  two  of  Article  9?, 
and  paragraphs  two  and  three  of  Article  95  of  the  Prisoner 
of  War  Convention. 

^  The  provisions  of  Article  122  apply  only  to  disciplinary 
ofiences,  and  do  not  apply  to  crimes,  i.  e.,  acts  which  are 
punishable  no  matter  by  whom  committed.  See  Article  117. 
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ARTICLE  123 


Substance 

Article  123  prescribes  the  minimum  procedure  to  bo  followed 
by  the  detaining  povrer  In  imposing  disciplinary  punishment  upon 
civilian  internees* 


Prior  texts 


Background 

n wyiii ■<11  «*"" 

Article  123  generally  corresponds  to  Article  ?6  and  the  third 
and  fourth  paragraphs  of  Article  90  of  the  Prisoner  of  War  Convention* 

Under  the  first  paragraph  of  Article  123»  the  official  in 
charge  of  a  place  of  internment  may  delegate  his  disciplinary  powers 
to  a^responaible  subordinate,  but  he  may  not,  for  example,  delegate 


Present  text 


Without  prejudice  "to  the  competence  of  courts  and  higher 
authorities,  disciplinary  punishment  may  bo  ordered  only  by  the  com¬ 
mandant  of  the  place  of  internment,  or  by  a  responsible  officer  or 
official  who  replaces  him,  or  to  whoa  he  has  delegated  his  disciplinary 

powers  0 

Before  sny  disciplinary  punishment  is  awarded,  the  accused 
Internee  shall  be  given  precise  information  regarding  the  of fences  of 
which  he  is  accused,  and  given  an  opportunity  of  explaining  his  conduct 
and  of  defending  himself*  He  shall  be  permitted,  in  particular,  to  ^ 
call  witnesses  and  to  have  recourse,  if  necessary,  to  the  services  oj. 
a  qualified  interpreter.  The  decision  shall  be  announced  in  the 
presence  of  the  accused  and  of  a  member  of  the  Internee  Committee* 


The  period  elapsing  be two® n  the  time  of  award  of  a  dis¬ 
ciplinary  punishment  end  its  execution  shall  not  exceed  one  month* 


Yvhnn  an  internee  i3  awarded  a  further  disciplinary  punishment, 
a  period  of  at  least  three  days  3hall  elapse  between  the  execution  of 
any  two  of  the  punishments,  if  the  duration  of  one  of  these  is  ten  days 
or  men's. 


A  record  of  disciplinary  punishments  shall  be  maintained  of 
the  commandant  of  the  place  of  internment  and  shall  be  open  to 
inspection  by  representatives  of  the  Protecting  Power* 


It  will  be  noted  that  the  minimum  procedures  required  by 
paragraph  two,  while  relatively  simple,  are  appropriate  to  the 
limited ' disciplinary  punishments  authorised  by  Article  119 , 


Substance 

Internees  who  are  subjected  to  disciplinary  sentences  of 
.cni  in  anient  shall  not  serve  such  sentences  i.i  or  uvaiy  prison  ostablish- 

inSt  be  SeqSS^308  *"  V'hi°h  intorilG3s  sorvo  direipiinary  sentences 
Present  text 

’  Internees  shall  not  in  art/  case  bo  transferred  to  penitentiary 

^v^S3*^3 JPrisonsi  penitentiaries,  convict  prisons,  etc.)  to 
undergo  disciplinary  punishment  therein. 

^'na  Pranisfs  in  '>7hich  disciplinary  punishments  are  undergone 
t>hal  uomorra  to  sanitary  requirements j  they  3hall  in  particular  be 

be°Qnabled^to  kcSTthr  be?diRff;  Intcrn90s  undergoing  punishment  shall 
DO  enaoled  to  keep  themselves  in  a  state  of  cleanliness. 

.  .T‘oraen  Kernses  undergoing  disciplinary  punishment  shall  be 
-onrined  in  separate  quarters  from  male  internees  and  shall  be  under 
the  immediate  supervision  of  women. 

Prior  texts 

None. 

Background 

Article  12li  generally  corresponds  to  Article  97  of  the 
Prisoner  of  War  Convention. 
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ftubct&noe 


Internees  awarded  disciplinary  punishment  shall  be  allowed 
to  exorcise  and  to  ebay  in  the  open  air  at  least  two  hours  daily.. 

They  shall  be  allowed,  if  they  so  request,  to  be  present,  at 
the  daily  medical  inspections.  They  shall  receive  the  attention  which 
their  state  of  health  requires  and,  if  necessary,  shall  be  removed  to 
the  infirmary  of  the  place  of  internment  or  to  a  hospital. 

They  shall  have  permission  to  read  and  write,  likewise  to 
send  and  receive  letters „  Parcels  and  remittances  of  money,  hot.- ever, 
may  be  withheld  from  them  until  the  completion  of  their  punishment j 
such  consigzimonts  shall  meanwhile  be  entrusted  to  the  Internes  Com¬ 
mittee,  who  will  hand  over  to  the  infirmary  the  perishable  goods 
contained  in  the  parcels. 

No  interne  given  a  disciplinary  punishment  may  be  deprived 
of  the  benefit  of  the  provisions  of  Articles  107  and  31} 3  of  the  present 


Article  125  generally  corresponds  to  Article  98  of  the 
Prisoner  of  War  Convention. 


ARTjCCLB  126 


Substance 

Yihere  civj.13.an  internees  in  the  national  territory  of  the 
detaining  power  are  subjected  to  regular  judicial  tr^al  on  ® 
charges  (as  distinguished  from  acts  which  incur  only  disciplinary 
punishment),  the  minimum  standards  of  judicial  procedure  and  pen.'- 
treatment  art  forth  in  Article.  71  to  76,  Inclusive,  shall  ba  applied 
by  analogy  in  such  cases* 

Present  text 

The  provisions  of  Articles  71  to  ?6  inclusive  shall  apply, 
by  analogy,  to  proceedings  against ' internees  who  are  in  the  national 
territory  of  the  Detaining  Power. 

Prior  texts 


None  o 

Background 

Articles  71  to  76,  inclusive,  prescribe  minimum  standards  of 
iudicial  procedure  and  penal  treatment  to  be  followed  whore  protectee 
persons  in  occupied  territory,  including  civilian  internees  in  occupiea 
territory,  are  tried  by  tribunals  of  the  occupying  power.  The  purpose 
of  Article  126  is  to  establish  minimum  standards  of  judicial  proceda.?  3 
and  penal  treatment  where  civilian  internees  in  the  national  territory 
of  the  detaining  power  are  tried  by  its  courts  on  criminal  charges. 
Article  126  does  this  by  making  Articles  71  to  i 6  apply  ay  analogy  to 
such  cases.  These  requirements  generally  correspond  to  the  provisions 
of  the  Prisoner  of  War  Convention  governing  the  trial  of  prisoners  of 
war,  and  are  largely  embodied  in  American  criminal  The 

principal  features  which  would  be  added  by  reason  of  Ar ticle  lc6 
(1)  various  provisions  for  giving  notice  and  information  to  the 
Protecting  Power?  (2)  the  time  to  appeal  in  oases  involvins  a JfJ* *L 
sentence  or  imprisonment  of  two  years  or  more  shall  not  run  until  -.s 
Protecting  Power  has  received  not3.ee  of  the  judgment?  (3)  a  death 
sentence  may  not  be  carried  out,  except  for  grave  security  reasons, 
until  at  least  six  months  after  the  Protecting  Power  receives  notice 
of  the  final  judgment  confirming  the  sentence  or  of  an  order  * 

Pardon  or  reprieve?  and  (h)  the  representatives  of  the  Protecting Powei 
and  of  the  international  Committee  of  the  Red  _  Cross  ^^  be  pemitted 
to  visit  such  imprisoned  internees.  The  provision  of  Article  76  teat 
protected  persons  shall  serve  their  sentence  in  occupied  territory  as 
inapplicable  in  the  case  of  internees  in  the  home  territory  of  the 
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TRANSFERS  OF  INTSiitEES 


ARTICLE  127 


:  • 

i 

I 


Substance 

Transfers  of  internees  shall  be  carried  out  humanely* 

Present  text 

The  transfer  of  internees  shall  always  be  effected  humanely., 
A3  a  general  rule,  it  shall  be  carried  out  by  rail  or  other  means  of 
transport,  and  under  conditions  at  least  ec[ual  to  those  obtaining  j.o- 
the  forces  of  the  Detaining  Power  in  -their  changes  of  station*  If, 
an  exceptional  measure,  such  removals  have  to  be  efi ected  on  foot, 
they  say  not  take  place  unless  the  internees  are  in  a  fit  state  of 
health,  and  may  not  in  any  case  expose  them  to  excessive  fatigue* 

/ 

The  Detaining  Power  shall  supply  internees  during  transfer 
with  drinking  water  and  food  sufficient  in  quantity,  quality  and 
variety  to  maintain  them  in  good  health,  and  also  with  the  necessary 
clothing,  adeouate  shelter  and  the  necessary  medical  attention.,  r.e 
Detaining  Power  shall  take  all  suitable  precautions  to  ensure  their 
safety  during  transfer,  and  shall  establish  before  their  departure  a 
complete  list  of  all  internees  transferred* 

Sick,  wounded  or  inform  internees  and  maternity  cases  shall 
not  be  transferred  if  the  journey  would  be  seriously  detrimental  to 
them,  unless  their  safety  imperatively  so  demands* 

l 

If  'the  combat  zone  draws  close  to  a  place  of  internment,  the 
internees  in  the  said  place  shall  not  be  transferred  unless  their 
removal  can  be  carried  out  in  adequate  conditions  of  safety,  or  unless 
they  are  exposed  to  greater  risks  by  remaining  on  the  spot  than  by 
being  transferred* 

YJhen  making  decisions  regarding  the  transfer  of  internees, 
the  Detaining  Power  shall  take  their  interests  into  account  and,  in 
particular,  shall  not  do  anything  to  increase  the  difficulties  o.«.  re 
patriating  them  or  returning  them  to  their  ov/n  homes* 

Prior  texts 


Background 

Article  127  generally  corresponds  to  Article  U6  and  L7  of 
the  Prisoner  of  War  Convention* 


Substance 

In  tho  event  of  transfer,  internet  «»t  he  advimai  of  and 

permitted  to  notify-  their  next  of  kin  of  per 

permitted  to  take  vith  them  not  less  then  £  MlogrtM  W 
intamoQ,  The  tal«  of  their  property  anlaOlJ**'**  -»  «*>- 

ahull  be  forwarded  to  their  new  place  of  f ■■-■> m4-  5“* 

...  •  ** 

Present  text 

la  the  event  of  transfer,  interne**  shall 
advised  of"  their  departure  and  of  their  n:-.f  postal  .iunr.w3.  uucv. 
notification  shall  bo  given  in  tine  for  the*  to  pack  .heir  lugg^ 
and  inform  their  next  of  kin. 

they  stall  be  allowed  to  take  pith  them  their  parental  •«•<*». 

and  the  ebrr^ondance  and  parcels  ehlch 

weight  of  such  baggage  nay  be  limited  if  the  «>ndii  o 

so  require,  bat  in  no  case  to  less  than  twenty-five  kilograms  P- 

internee. 

Mail  and  parcels  addressed  to  their  former  place  of  internment 
shall  be  forwarded  to  them  without  delay® 

agreement  InSrnM  Jwttee/Ly  J££“e 

t£SS&  "  restrictions 

imposed  by  virtue  of  the  second  paragraph 0 


Prior  texts 


fenCo 


Background 

Article  128  generally  corresponds  to  Article  U8  of  the  Prisoner 
of  War  Convent! on o 


CHAPIEfc  H  -  MTRS 


ARTICLIC  12? 


Substance 


Internets'  wills  shall  be  received  for  yai’e-kotrpiog  by 
authorities  of  the  detaining  power  and,  in  the  event  of  death, 
shall  be  forwarded  to  the  persons  designated  by  such  internees* 
l&dical  certificates  shall  be  made  in  every  case  of  death  of  an 
internee.  An  ci  ficial  record  of  the  death  shall  oe  made  in  accordance 
aith  the  local  law  and  copies  of  such  record  shall  be  transmitted  to 
the  Protecting  Power  and  to  the  Central  Xnforaatio:  agancy  for 
protected  persons  contemplated  by  Article  U4O. 

Present  text 


The  wills  of  internees  shall  be  received  fbr  safe— keeping 
by  the  responsible  authorities!  and  in  the  event  of  the  death  of  an 
internee  hi3  will  shall  be  transmitted  without  delay  bo  a  person  whom 
he  has.  previously  designated,, 

Deaths  of  internees  shall  be  certified  in  every  case  by  a 
doctor,  and  a  death  certificate  shall  be  made  out,  shewing  the  causes 
of  death  and  the  conditions  under  which  it  occurred „ 

An  official  record  of  the  death,  duly  registered,  shall  be 
drawn  up  in  accordance  with  the  procedure  relating  thereto  in  force 
in  the  territory  where  the  place  of  internment  is  situated,  and  a  dulj 
certified  copy  of  such  record  shall  be  transmitted  without  delay  to 
the  Protecting  Power  as  well  as  to  the  Central  Agency  referred  to  in 
Article  1U0» 

Prior  texts 


Background 


Article  129  generally  corresponds  to  the  first  two  paragraphs 
of  Article  120  of  the  Prisoner  of  War  Convention. 

X 

The  requirement  that  an  official  record  be  made  of  an 
internee  *s  death  was  explained  as  follows  in  the  report  of  Committee  III 
of  the  Geneva  Conference: 


ARTICuS  130 


Substance. 

Article  130  governs  the  burial  of  deceased  internees,  requires 
that  their  graves  be  marked  adequately,  and  provides  that  information 
as  to  the . identification  of  deceased  internees  and  the  location  of  their 
graves  shall  be  forwarded  to  their  home  countries  through  the  detaining 
power’s  Information  Bureau, 

Present  text. 

The  detaining  authorities  shall  ensure  that  internees  who 
die  while  interned  are  honourably  buried,  if  possible  according  to  the 
rites  of  the  religion  to  which  they  belonged,  and  that  their  graves 
ar.u  respected,  properly  maintained,  arid  marked  in  such  a  way  that  they 
can  always  be  recognised. 

Deceased  internees  shall  be  buzfed  in  individual  graves  unless 
unavoidable  circumstances  require  the  use  of  collective  graves,  Bodies 
may  be  cremated  only  for  imperative  reasons  of  hygiene,  on  account  of 
the  religion  of  the  deceased  or  in  accordance  with  his  expressed  wish  to 
this  effect.  In  case  of  cremation,  the  fact  shall  be  stated  and  the 
reasons  given  in  the  death  certificate  of  tho  deceased.  The  ashes  shall 
be  retained  for  safe-keeping  by  the  detaining  authorities  and  shall  be 
transferred  as  soon  as  possible  to  ths  next  of  kin  on  their  request. 

As  soon  as  circumstances  permit,  and  not  later  than  the  close 
of  hostilities,  the  Detaining  Power  shall  forward  lists  of  graves  of 
deceased  internees  to  the  Powers  on  whom  the  deceased  internees  depended 
through  the  Information  Bureau  provided  for  in  Article  136,  Such  li its 
shall  all  particulars  necessary  for  the  identification  of  the  deceased 
internees,  as  well  as  the  exact  3.ccation  of  their  graves. 

Prior  texts 


ffone„ 


Background 

Article  130  generally  corresponds  to  the  last  four  paragraphs 
of  Article  120  of  the  Prisoner  of  War  Convention, 


ahticlb  13; 


The  detaining  power  shall  sake  n.a  omonu  j.aqiu.xy  usw  evwiy 
death  or  serious  injuxy  of  an  inv.  rnco  c&.-.^sd  or  s>  asp  acted  to  have  be  ■  ; 
caused  by  a  sentry,  another  interne*  or  -ry  other  par«<®,  and  into  eve  y 
death  from  unknown  causes*  The  results  of  such  inquiry  shall  ha  <*'■*• w’-  u 
the  Protecting  Power,  end  the  detaining  ?omr  shall  prosecute  any  pc^on 
■sdic.vj  6Vlsiiasi  conduct-  caused  such  death  or  injuxjjr* 


Evosy  death  or  serious  injusy  c-t  an  interned,  caused  or 
pected  to  have  been  caused  by  a  .-vstxy,  euouher  infceraae  or  any  ota 
person,  as  cell  as  ary  death  the  cause  of  which  is  unknown,  shall  hv 
jjanodiataly  followed  by  an  official  najziry  by  the  Detaining  Fewer, 

A  communication  on  this  subject  ohall  ba  .seat  inaadiafcely  to 
the  protecting  Power*  The  evidence  of  any  witnesses  shall  be  t:  ar,. 
and  a  report  including  such  evidence  shall  be  prepared  .and  forwarded  to 
the  said  Protecting  Pcsoer* 

If  the  inquiry  indicates  the  guilt  of  one  or  more  persons,  tl 
Detaining  Power  shall  take  all  neceosaxy  stops  to  ensure  the  pje.'.^r 
of  the  person  or  persons  responsible* 

Prior  texts* 


Background* 

Article  133.  corresponds  to  Article  121  of  the  Prisoner  of  «ar 
Convention* 

The  report  of  Committee  III  of  the  Geneva  Conference  take ;  it 
clear  that  "the  phrase  » official  inquiry*  would  include  a  criminal 
prosecution,  i.e.,  that  where  criminal  pros acut ion  is  undertaken  on 
facts  revea3.ed  on  preliminazy  investigation,  there  need  not  be  any  out 
‘official  incvuiiy,n*  IIA  Final  Record  8i4i. 


■ 


T.i  ffl  n-i  »fA«s  i  .  ,  .uU  ■  —  SUJ 


CHAPTER  XII  -  RELEASE,  iSivAT?  ■  '  .  . .  ;:■! 

ACOQMUODJttKSi  IN  MEUTR.'iL  tOUM'HISS 


ARTICLE  X32 


Substance  and  Present  text. 


Each  interned  person  shall  be  reJ/v-scd  Detaining  Perm* 

aa  soon  aa  the  reasons  which  necessitated  his  ,  at  :.x  ■  fe  uo  ~i onjj/t.r  assist. 


I^s  Arties  to  the  conflict  eh  all*  moreover,  endeavour  Anting 
the  course  of  hostilities,  to  conclude  agreu :«  ufcs  for  the  release,  tha 
repatriation,  too  return  to  places  of  residence  or  the  accommodation  in 
a  neutral  count  ly  of  certain  classes  of  internees,  in  particular  children, 
pregnant  women  and  mothers  r/ith  infants  and  yeiuig  child  mi,  wounded  and 


sick. 


and  intsmees  v?ho  have  been  detained  for  a  long  ti>ae. 


Prior  texts. 


None. 
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ARTICLU  X33 


(HNIaisj 


Substance, 


Internment  shall  cease  as  scoi*  as  p  ■  •  ;r  the  close  oi 

hostilities.  However,  internees  nay  b*  detained  to  ^  owning 
sentences  of  confinement  previously  iegjosei  on  th^cy  •  for  the  collet  ion 
of  pending  criminal  procoedings  (aa  d&rtiA&ulebed  fren  dlBciplisivsy 
proceedings)  and  bo  serve  any  resulting  sentences  of  l^idoonaeat.  After 
the  dose  of  hostilities,  conaittee*  way  be  cot  L?  grt-nent  tc  search 
for  dispersed  internees* 

Present  text* 

Internment  shall  cease  as  soon  ao  possible  -  ter  the  close  of 
hostilities,. 

Internees  in  the  territory  of  a  Party  to  tin  conflict.  :  ; 
whom  penal  proceedings  are  pending  for  offences  net  erciv.Ki.vaJy  abject 
to  disciplinary  penalties,  may  be  detained  until  the  .  .‘.esc  of  :va> c  pro¬ 
ceedings  and,  if  circumstances  require#  until  the  :  p  Lotion  of  tte 
penalty.  The  same  shall  q>ply  to  internees  who  have  been  previa 
sentenced  to  a  punishment  depriving  them  of  liberty® 

By  agreement  between  the  Detaining  Power  er:-i  the  Powera  concerned 
committees  may  be  set  up  after  the  close  of  hostility  or  of  ft  -  occupa¬ 
tion  of  territories,  to  search  for  dispersed  irf;  v  c.  „ 


Prior  texts. 


None® 


The  Conference  record  makes  it  clear  that  l  n  in  its  horns' 
territory  end  in  occupied  territory  a  detaining  power  nay  have  ci  fii--* 
culties  not  of  its  own  making  in  immediately  releasing  or  repatriating 
all  civilian  internees.  Ai"ticle  133  alloi:3  reasonable  flexibility  m 
meeting  such  problems.  Similarly,  the  report  of  Committee  III  of  tlu 
Geneva  Conference  makes  clear  that  the  first  paragraph  of  Article  133 
wa3  not  intended  to  forbid  the  subjection  of  persons  to  intermoxy. 
after  the  close  of  hostilities®  IIA  Final  Record  8!;iu 


n&M 


mm 


AOTICU5  1.3k 


Substance  and  present  text., 

“ 

The  High  Contracting  Parties  ahull  endeavour,  upon  the  cloe* 
of  hostilities  or  occupation,  to  ensure  the  return  of  all  internees 
their  last  place  of  residence,  or  to  facilitate  their  repatriation. 


. 
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Prior  tssts. 


Hone, 
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GQ-135 


Substance# 

The  detaining  power  shall  bear  tiie  cost  of  returning  released 
iKbeiaecs  to  tbs  places  where  they  resided  when  they  *»w  interned* 
Article  135  also  defines  the  circv:.J:x;,:o?8  in  *hich  and  the  ezt(3,r-iW  fj0 
which  the  detaining  power  must  pay  thseext  of  repatriating  internees 

to  their  home  countries# 

Present  text# 

The  Detaining  Power  shall  bear  the  expense  of  rafcurairq;  re¬ 
leased  internees  to  the  places  where  tfc&y  varo  renidiag  when  ins  seed 
or.  if  it  took  than  into  custody  while  they  were  in  transit  or  on  s.> 
high  seas,  the  cost  of  completing  their  journey  or  of  their  return  so 
their  point  of  departure# 

Where  a  Detaining  Power  refuses  permission  to  reside  an  its 
territory  to  a  reiased  internes  who  previously  had  hi3  permanent  daRicu.o 
therein,  such  Detaining  Power  shall  pay  tie  cost  of  the  said  internee's^ 
repatriation.  If,  however,  the  internee  '.'.loots  to  return  to  his  country 
on" his  own  responsibility  or  in  obedience  to  the  Government  of  the  Power 
“  SLTL  #4.  allegiance,  the  Dstalain*  Pc, ™r  «Hd  sot 
of  his  journey  beyond  the  point  of  his  departure. iron  -ts  jer^1toryo 
Detaining  Power  need  not  pay  the  costs  of  repatriation  of  an  internee 
who  was  interned  at  his  own  request# 

If  internees  are  transferred  in  accordance  'oitb  Article  U5S 
the  transferring  and  receiving  Powers  shall,  agree  on  the  portion  o?  u  a 
above  cost3  to  be  borne  by  each. 

The  foregoing  shall  not  prejudice  such  special 
*ay  ba  concluded  between  Parties  to  the  conflict  concerning  the  c.eh.  »ge 
and  repatriation  of  their  nationals  in  enemy  hands# 

Prior  texts* 

None© 


135-1 


mm 


I 


Sactl  t  a  V 

Articloa  3,36^-Uu  inula: 


•'ubatacca 


Section  Vt  “Information  Bureaux  and  0*.  Agency",  ea habits hoc 
j-“5e#dui,ft  for  exchange  of  inf o rim# ti on  reg*ici<.ng  protected  person*?  who  •? 

re  Kept  in  custody  for  more  than  two  weeks,  subjected  to  Assigns d 
lusid-snco-j,  or  interned*  It  is  only  as  to  such  protected  persons  '  it 
>ge  of  information  ia  required)  it  is  required  whether  they  -re 
in  the  territory  . of  a  belligerent  or  in  occupied  territory  (Art; 116)- 

The  information  ia  t.o  be  such  as  to  identify  thi$  protected  p«n»«u  ’A 

:>nd  to  advisa  hie  nexfc«of-kin  quickly  of  his  The:  --  state  <>  •  $ 

and  the  nature  of  the  actions  taken  respecting  him  (Art  *138)*  r;  !> 

Parties  to  3  conflict  oust  establish  ? ormaticn  Bureaux  t, ?**  l.‘  .•;•?•• -tv- }  ] 

,uth  information,  answer  inquiries*  and  is  collect  and  handle  :v.  ••  •  -  i 

valuables  of  the  protected  persons  (Arts*  136,  137,  139)0 

In  j-iditicn  to  the  national  Infonaatic.-;  Bureaux,  a  Central  inf  orf-s  tion 
Agency  is  to  bo  established  in  a  neutral  country.  The  initiatir - 
be  taken  by  the  International  Committee  of  the  Rod  Cross,  and  *  .  ,  * 

*“*>"  be  tha  saw®  that  through  which  the  ICRC  handles  prlaooer-ot-war 
information  exchange.  The  Agency  is  to  .  and  forward  the  inf  on ne- 

ticn  previously  referred  to  (Art-lliO). 

Rational  Bureaux  are  to  supply  information  to  ten?  protec tuf.  3 

J3  *oii  *'\bo  the  Central  Agency,  but  they  may  withhold  it  from  the 
~..vmair  i.  it  would  be  detrimental  to  the  protect  ad  oeraon  or  hi-..  ;.-e; 

The  Central  Agency,  which  receives  all  information,  must  similar.-  »■ 
each  necessary  precautions  {Art,!}?),, 

_  Parties  to  the  conflict  must  facilitate  ths  work  of  tha  Central 
Aberration  Agency,  and  arc  requested  to  give  financial  aatiaterec  ' for 
tha  work  bonnfitxng  their  respective  nationals  (ArU  lhG)„ 

„ot. ,  the  Notional  Bureaux  and  Central  Information  Agsnoy  ara  to 
es^oy  free  postage.  They  are  to  enjoy  the  exemption  from  impor'.  ,  , 

0vh^  duties,  and  ell  parcel  post,  money  order  and  postage  d*  ih, 

33  provided  in  Article  110.,  In  so  far  as  possible,  they  are  to  ce 

exjmpxed  from  or  are  to  receive  greatly  reduced  telegraphic  rates 

lux;.. 


I 


Present  Text  -  in  final/ 

HUNa*«Qu  vno  mm  _ f 


Previous 
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Background 

j>vi  ’-"i"  .  ...  / 

(a) 

•  '-\.i  .  -  :  ' 

v  •  * 

Articles  X3&4.&  correspond  In  general  to  *a«  .;rc- .  v  .  nr  vl- 
Ihforrastion  Bureaux  .-cvd  a  Central  Xoforttniieo  Agency  ftuad  in  £*•. 

Prisoners  of  Rar  Coivrsntioo  ( ArUcloa  122~X2l»  QFff)« 

(*»)  Occasions  for  Reporting  to  Protecting  Powers, 

Sait  on  al “Bureaux,  end  Cen  EraT  ’Inf  ormst fan  ~  ^ 

While  the  Protecting  Power  and  XC8C  or  a  substitute  ,viy 

inquire  into  the  status  of  any  protected  person  <©<,g»  Articles  •  JO, 

Up  12,  25,  26,  30*  35,  71-78,  98,  101,  10l»v  111,  123,  1112,  lltf), 
to  security  considerations  (Articles  5,  9,  30,  3$,  h2»  1*3,  7li)  *  ;  / 

upon  the  detaining  power  to  report  arisen  only  in  specified 
example,  in  connection  with  dismissal  of  Internee  represent e i . .  *.€>:■ 

liattation  on  relief  shipments  (Art,  108)*  deaths  of  internees  (129,  130, 
131),  lists  of  labor  datachjitents  (Art*  ?6),  location  of  ©amps 
Transfers  (Art  1.9 ) „  refusal  of  an  exit  parait  (Art..  3$)  and  p  \s 

and  convictions  (Articles  71,  7U»  75) )»  sad  store  "ems  rally  •••?' 
pcrotactod  parson  is  interned,  subjected  to  assigned  rsaic 
'  In  custody  for  more  than  two  weeks  (Articles  lo'i  'i'v>,  136,  ' 

the  Stockholm  text  had  contemplated  a  report  of  every  arr(. 

Oonadier*  and  other  Delegations  pointed  out  that  this  -©uld  he 
impracticable  and  self-defeating  burden,  Committee  IVX  uccordi .  y  : .  t- 
cludsd  that  "it  would  be  desirable  by  way  of  safeguard  to  provide  that 
detention  in  connection  with  criminal  or  quasi-criminal  chart • 
as  detention  for  political  reasons  —  whether  effected  by  SU  * 

Federal  authorities  ors  for  example,  by  "political"  police  -  -  “hr  ■  *  .. 
recorded  by  the  appropriate  bureau,  unless  tho  person  in  quosti 
released  within  two  weaks"^  IIA  Fin,  Hec»  689,  ?92,  8b5 

( c)  Express  Provisions  for  Protected  Informal Ion 

\  Articles  137  and  lljQ  are  important  in  thrt  they  contain 

express  recognition  of  the  principle  that  informs U. on  which  trU;., 
transmitted  to  a  protecting  power  or  to  a  country  of  origin,  be  it 
mental  to  the  protected  person  or  idle  relatives ,  shall  not  be  80 
trarsardtted  either  by  the  detaining  power  or  by  tfco  Central  Infs'.  • 

Agency,  That  Agency  must  receive  both  the  information  and  the  -  »  •  v , 

including  the  expressed  wishes  of  the  person  concerned,  upon  wr.- ■ 
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_ ’A  _  _ 


it  /a»t  wfeidt-  whethor  transmission  1 9  precluded  wafyir  Article  31i0, 

Tiva  safeguard  applied  vhethor  ths  infbp:r  tieri  derives  fJrea  ©ffi  •.■•>.  i..  or 
fr’oa  private  channels*  IIA  Pin,  Roc.  68$*, 


Cus  tc  "13 


(1)  Article  lip.  is  identical  with  Article  122*  of  the  l! 

Prisoners  of  War  Convention  which  derived  in  burn  from  Article  Do  - 

15*29  Prisoners  of  ;fer  Convention,  Under  Article  37  of  the  Univ<.  ;  -vs  tel 

Union  Convention  of  July  11,  1 9$2,  to  which  the  US  in  a  party, 

provision  is  made  for  the  franidLng  privilege  bestowed  by  Article  1;? 

•> 

(2)  As  the  Report  of  Committee  III  ha©  emphasised,  .it  :  ly 

a  moral,  and  not  a  legal  obligation  that  is  created  by  Article  ■ 
respect  to  reduced  telegraphic  charges,  HA  Jin®  Sec*  6h5«  Wh 

«r  maple,  voluntary  arrangements  for  rcduc  tion^TthTSSe  eoffipaitU 
corned  could  not  accomplish  a  sufficient  reduction  to  facilitate  the 
operation  of  a  Central  Information  Agency,  it  would  be  open  to  - 
governments  concerned,  to  affect  other  arrangements  to  the  same 

(a)  Administrative  Arrangements 


During  World  War  II,  the  United  States  maintained  cc: 
records  on  civilian  persona  it  held  in  custody  in  the  United  S 
abroad.  Moreover,  ve  cooperated  by  furnishing  Information  to  t: 
testing -powers  and  the  ICRC.  Records  were  maintained  in  tiie  Ek 
of  Justice  for  persons  in  the  United  States  and  by  the  Artsy  for 
in  occupied  are<i3„  In  either  case,  coaaunication  with  the  prot 
powers  or  ICRC  is  within  the  jurisdiction  of  tbs  Department  of  . 
although  there  i3  room  for  administrative  flexibility  in  arrar^ 
expeditious  handling  of  particular  communications. 


SapfltBjftCQ 

i  I  i[j— »i»firu  rtf  - 

Subject  to  seenrity  »iti;  i  r-;;;v  :o< 

^ag|aatlonrt,  relief  societies,  r-‘ 
in’  visiting  protected  peraons  oer  -;  o  :.  >c  .,u  -v.^ 
UalteUens  on  ths  naribar  of  such  %n 

birder  effective  relief*  The  .  *t:ri 

ComLttee  of  tb©  Red  Cross  ie  to  be 


j.iresent  Te3£t 


vK.vo  of,.  <> 

• £  ^-.cias  X'eq?i*$tir%  it  permit  i.a-:  , 

Although,  there  was  no  Cot  • 

pos;Ui°n  of  the  International  €;.  o  rvj  r,res#  «m  v  :* 

st  a.a  times*  Tim.  ConrcUtee  bad  :  i«rtivr„:;.  /  •/>.. ;;.i e n  in  tho  CJ 
uxav03  ana  hsd  considerable  ip# -dor.  vi!  action  rsepectiri#  visits  mi 

£?*£2ti  c*h®  CGR*itk-n  ,:•.  ,vr-5  HcVt: 

civilians  in  tTnltod  States  custody  ,  .* 

™  ®*  Conwlttee  ha©  summed  up  14a  relief  work  dwrdia  Wbrld 

,iSnY»  TT  x»  il _  •»•  ‘  ...  .  ...  ...  ■ 


~  ~ '  ~  "7rrr  ~  4  vu**  *n  usrcpe  to  «&» 

2,000,000  rtlliad  prisoners  of  war  a. -si  ci?n.l?n  inters  a  «gl  arms*  •. 
.nuief  consignments  sent  to  Allied  prisoners  of  vsr  and  civilian 
internees  in  the  Far  East;  (2)  occasional  c  03  laments,  vhenevw 
mei  oeeane  urgent,  to  about  1,000,000  Oemm  sad  Italian  prises- 
war  and  civilian  internees,  such  consignments  being  most  frequent 
tna  period  immediately  after  the  end  of  the  war  in  19k£  and  • 

CV  ??*S  c°K3ignaents  to  some  300,000  civilian  deports  and  it 
of  all  kirns j  and  (h)  large  consign? , ante  to  civilian'  victims  of  : 
particularly  those  in  specified  ea Li-gcria©  such  as  children,  vt«. 
aged,  the  sic*  and  disabled,  or  inhabitants  of  arms  that  had  pa; 
larly  suffered  as  a  result  of  military  operations  (such  a©  tlsa 
iQlanas,  the  French  Atlantic  coeat  after  the  -Iliad  invasion  in 
J?4  ^  western  provitwes  of  the  Ifetherland/s  it  the  ‘beginning  of 
.he  children  of  Paris  in  l&O,  and  in  pnrtiahky,  civilians  in 
after  the  consign  of  19b0»l$+l)o  These  measure©  wars  under  taken 
the  assistance  of  the  national  Fed  Cross  r.oc! sties  s.xl  the  Lu?' 

Red  Cross  Scciatieso  r  ** 

_  _  . .  In  view  of  experience  in  Wbrld  >*?  IX  It  would  appeer  that 
<  be  bfnefltoa  *»*  not  overburdened  in  making  arrangement 
visitation  and  relief  among  person©  in  our  lands  by  the  Integra <  - 

to*fLrtil  °f),^ha  Rsd  Croos  ^  other  appropriate  agency  in  eonfat 
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Subs toned 


Reproflentatt . .. 

m't ted  freely  to  vicl  -  - 
Of  internment*  detention 
International  Committee 
mission,  Appropriate  so 


of  Protecting  Powers 
otoctoa  par  softs,  par tio  ulurl 
•iid  work-  Repraseata tl *-r^ a 
?  she  Rod  Grose  have  similar 
osity  safeguards  apply! 


Present  Text 


Representatives  or  do  locates  of  the  Protnc  vd  .0; 
Powers  shall  have  permission  to  go  to  all  places  s 
tooted  persons  aro,  particularly  to  placo3  of  ini- or r.m*" :> 
detention  and  work. 


They  shall  have  access  to  all  promises  c 
by  protected  persons  and  shall  be  able  to  interview  t. 
latter  without  witnesses ,  personally  or  through  an  insw 
pro ter. 

Such  visits  may  not  be  prohibited  except  tor 
reasons  of  imperative  military  necessity,  and  r  .  *r: 
an  exceptional  and  temporary  measure*  Their  duration 
frequency  shall  not  be  restricted. 


Such  representatives  and  delegatus  shall  have 
full  liberty  to  select  tho  places  they  wish  so  Visit 
Detaining  or  Occupying  Power,  the  Protecting  Powur  and 
occasion  arises  tho  Power  of  origin  of  tho  persons  to 
visited,  may  agree  that  compatriots  of  tho  Internee;:’ 
be  permitted  to  parti  £  •  oa  bo  in  the  visits,- 


The  delegates  of-  tho  International  Committee  -1 
the  Red  Cross  shall  also  enjoy  tho  above  prorogate  5 
appointment  of  such  delegates  shall  be  sulrvittad  h.  t.  ; 
approval  of  the  Power  governing  tho  territories  Ivor 
will  carry  out  their  duties. 


Previous  text 
None. 

Pack ground 

This  Article  conforms  to  article  126  of  tho 
Prisoners  of  War  Convention  with  the  exception  that  -f  <- 
126  contains  the  following  provision:  "they  shall  also 
allowed  to  go  to  tho  places  of  departure,  pass ago  and  ur: 
of  prisoners  who  aro  being  transferred,"  It  was  appatw 
accepted  at  tho  Genova  Conference  with  minimum  com.. .ant 


In  addition 


i:1  <*»•**«;  v  a :  >  resvr;.;:tjU:t.ts  x‘c:-  'i-jh*.*-. 

necessity  pcfrrtlfcfcod  under  ihe :  ih  t>d*W<  m  •«.»$», 

to  ‘’bjaot  to "individut , 

2&§^%m^8.  *  5  ~  ^S4i 

wop Id  •  nr  II  repreaentaU voa  of  the 
Protecting  ^owor  wore  permitted  to  vi3i?-  nr 

?o^dnt:^enUnitf  Sj4»  i-cliaSg^Sk  &££!  Ckoy1 

ror.se d  tho  Department  rmen  they  wished  to  make  visits  “ 

2S  JPg*  aC0®“Iie  *>r  reprosonfcafclroaaf  &  *r  • 

55?*?fS5utat?tt  TOfAT  not  to  roatriot  tho(r  G 
u  u.)  ittciiicase  it.  .'ifc  tho  camps  thov  movod  ‘.h  . 

were^o  res  trie  tf  ^  3  as  froely  as  thoy  and  Y*-' 

restrictions  on  coim,.miication  with  intern-:. 

n«r?  rYilQ  of  the  International  Couu "  t r  ■ 

thenedCroas  also  via  i  tod  such  camps  aa  tVoy^'h-  ' 
were  not  aonovim/m^n/*?  u  -,  _ j _ _  n,  «  •~'v  wi*.-* ...  . 


Subatar&e 

Provides  that  Civilian  Persons  Contention  supplanents  Section  II  of 
Hague  Regulations  (1899  and  1907)  dealing  with  soma  rules  of  war  effecting 
civilian  persons  and  Section  III  deal! nr  vri.t.h  the  law  of  military  occupation 

Text  /to  be  included  in  final/ 

*w-  «go  tm  tmm 

Previous  Texts  -  None 
Background 

The  19U9  Prisoners  of  War  Convention  includes  a  comparable  article  to 
establish  the  relationship  between  the  Hague  Regulations  and  1?1}9  Convention 
as  between  the  parties  to  the  several  irsivumentSo  The  language  of  the  l??? 
POW  Convention  was  that  the  1929  Convention  "completed*'  the  relevant  Hague 
Regulations,  Chapter  IIo 

Article  l%k9  although  initially  rer’arrod  to  the  Special  Committee  at 
Geneva  in  19h9*  was  determined  not  to  b  a  common  article  and  was  left  to 
Committee  3°  I3B  Fin*  Esc,,  71,  81* 

Article  13?  of  the  Stockholm  draft  had  provided  that  the  Civilian 
Persons  Convention  would  "replace,  in  r.-tneet-  of  the  matter's  treated  therein" 
the  Hague  Regulations*  The  uncertain  effect  of  such  a  provision,  particularly 
in  cases  where  the  Hague  coverage  of  s.  titter  might  be  wider  in  scope 'than 
that  of  the  Civilians  Convention,  gave  tea  to  dissatisfaction  at  Geneva  in 
19h9o  IIA,  Fin*  Rec*,  67?°o7o*  The  problem  was  considered  by  the  Drafting 
Committee  of  Committee  3,  which  approved  the  present  text  as  suggested  by 
the  Norwegian  Delegation*  III  Fin*  Rec* ,  16U  (annexes  3??,  37?);  IIA  Fin* 
Rec*.  ?87*  In  explanation  of  the" 'present  text,  the  Committee  report  staves? 

"Article  13?  deals  with  the  regulations  between  our  Convention 
and  those  of  the  Hague;  and  liere  t  o  question  is  one  of  great  diffi¬ 
culty.  The  Stockholm  Draft  laid  down  that  cur  Convention  was  to 
replace,  in  respect  of  the  matters  treated  therein,  the  Convention 
of  the  Hague.  The  Committee  preferred  the  following  wording  pro¬ 
posed  by  the  Norwegian  Delegation:  our  Convention  'shall  be  sup¬ 
plementary  to  Sections  II  and  III  of  the  Regula  tions  annexed  to  the"' 
aforesaid  Plague  Conventions'*  fhi.  wording  is  cautious  in  that  it 
does  not  attempt  to  indicate  any  limitation  between  the  two  Conven  ¬ 
tions,  neither  does  it  seek  to  establish  a  hierarchy;  any  such 
attempt,  in  a  field  as  complex  as  this,  would  be  a  singularly 
dangerous  undertaking."  Ilf  Final  Record  16U;  IIA  Final  Record  8lls 

040  o 

For  easy  reference,  the  texts  of  Section  HI  of  the  Hague  Regulations 
of  190?  and  of  Section  II  in  so  far  as  immediately  relevant  to  the  treatment 
of  Civilian  Persons,  appear  as  an  appendix  to  the  present  volume* 


vjo  Convanthions,  neither-  dons  tt  tucK  «o  ©•»• 

6  hierarchy;  erry  such  attempt,  In  c  -  .4  as  o®«P*  . 

&a  this,  would  bo  a  singularly  dtu^rou*  und«fca*ing 

"Thus.  the  two  Conventions  continue  to  exist 
end  to  remain  in  force  side  by  .« Ida;  coi-tain  points 
which,  the  Hague  Convention  deaia.with  .:.anm«r-.ly 
developed  In  more  detail  In  our  J-on. *anti on,  whicn 
in  exact  accord  with  the  expression  ^fcall  be 
mantary  to»,  appearing  in  Article 

"Should  any  contradiction  a  rise  between  the 
of  the  Hague  text  and  that  of  our  »onyer!i.-ion, 
interpretation  sxiould  settle  the  difficulty  in - 
fence  with  accepted  legal  princ.pl^,  '  J 
accordance  with  the  rule  that  in  law*  the  law£5“  '  - 
aedee  the  earlier."  Ill  gin.  jfro»  1&4> 

However,  objection  was  made  to  the  last  two  paragraphs 
the  ground  that  they  failed  to  take  account  ox  t he  m 

a  moro  soecific  provision  of  earlier  lew  not  express! *  x  v ^ 
voked  may  govern  a  more  general  subsequent  law  and  that  they 
failed  to  recognize  that  the  .Civilian  Persona  Convention  mu® 
first  come  into  force*  'ihe  Committee  thereXore  agreen  ^ 
eliminate  the  lest  two  paragraphs  of  the  Rapporteur  3 
HAFin.  Reco.  811,  81+6,  5he  USSR  entered  a  formal 
"re s erva tISnH  that  it  would  not  consider  aa  binding  na 
comments  or^article a  contained  in  the  diffarant  section, 

of  the  Reporto  IXA  Fln„  Reo. ,  oil. 

For  easy  reference,  the  texts  o£  Section.  1x1  v. 

Ha  true*  Regulations  of  190?  and  of  Section  II  m  so  far  • 
immediately  relevant  to  the  treatment  of  Civilian  Persona, 
appear  as  an  aopendix  to  the  preaont  volume. 


tO 

■  o.  vs  .3  n  tar  las  on  km 

Bol&ii't’fa  to 

-otvyfcioG  of  Civilian  Psr? 


•;.,  :’  \  'Z’  i  '  s‘ .•■• ' 


Ha&ua  Conventions  . ilea a  a  ■-  tin- i 

The  , 

X*a'ws  and  Customs  of  "&;?  cm  Lm-id 
or  October  lot  lyu/ 

Proclaimed  by  President,  February*  26,  1.920 jj 

Article  X 

— 1 r»ii'»  «»«^iitm.:h  jyg- limn 

[Text  in  final} 

Article  II 

*»Ulwa riel  .M*  ■  »*».  ■  „  .» 

[Text  in  final] 
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annex  to  the  Convention 
nebula t i oa s ~Hoap e c tTng  tEa  japTand  Cua tone 
of  War  o-sfTTnmi  "*  "“” 


o  o  o  j>  o  o  c»  o 

Sec  blon  IX  <*  Hos  till ties 

C  Texts  of  Articles  22*  23.  2k*  25.  26*  2?,, 
23*  29,  30,  31,  in  final] 
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Section  XII  «»  Military  Authority  over 
^'^Ho^kirri tory  of  the  “Ho 3 ikle  ~'^a  tcP 


[Text  of  Articles  L 2  «  06  inclusive  in  final'1 


